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BEFORE TIlE ILLINOIS POLLUTION CONi’ROl.~HOARD

MIDWEST GENERATION, LLC,
WILL COUNTY GENERATING STATION,

)
Petitioner, )

)
V. ) PC13 __________________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PRO~TECi’IONAGENCY,

)
Respondent. )

NOTICE OF FILING

To: Pollution Control Board,Atm: Clerk Division of Legal Counsel
JamesR. ‘lThompsonCenter Illinois EnvironmentalProtectionAgency
100W. Randolph 1021 North GrandAvenue,East
Suite 11-500 P.O. Box 19276
Chicago,I Uinois 60601 Springfield,Illinois 62794-9276

PLEASETAKE NOTICE thatI havetoday filed with the Office of the Clerk of the
Pollution control Boardthe original and ninecopiesof the Appealof CAAPP Pernilt of
Midwest Generation,LLC, Will CountyGeneratingStationandthe Appearancesof
SheldonA. Zabel,KathleenC, Bassi,StephenJ. Bonebrake,JoshuaIC More, andKavita M.
Patel,copiesof which areherewithservedupon you.

athleenC. Bassi

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
Stephen3. Bonebrake
JoshuaR. More
KavitaM. Pate!
SCHIFFHARDIN, LLP
6600SearsTower
233 SouthWacker Drive
Chicago,illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORETHE ILLINOIS POLLUTION CONTROL HOARI)

MIDWEST GENERATION, LLC,
WILL COUNTY GENERATING STATiON,

Petitioner,
)

v. ) PCB ____________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY,

)
Respondent. )

APPEARANCE

therebyfile my appearancein this proceeding,on behalfolMidwest Generation,1ff.
Will CountyGeneratingStation.

Kathleen Bassi

Dated: November2, 2005

SheldonA. Zahel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. Patel
SCuFFI IARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORETIlE ILLINOIS POLItTION CONTROLBOAR!)

MIDWEST GENERATION, LLC,
WILL COUNTY GENERATING S’I’ATION,

)
Petitioner,

)
PCB ____________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, )

Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding,on behalfof Midwest Generation.LLC,
Will CountyGeneratingStation.

~/ /_

tepI~’i1iJ. Bonchrakc
/1’

Dated: ~ November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaIC More
Kavita M. Patel
SCHIFF HARDIN, L1,P
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE TIlE ILLINOIS POLLUI’ION CONTROL BOARI)

MIDWEST GENERATION, LI4C,
WILL COUNTY GENERATING STATION,

)
Petitioner, )

)
V. ) PCB _______________

) (PermitAppeal— Air)
ILLINOIS ENVIRONMENTAL )
PRO1’ECTION AGENCY,

)
Respondent.

APPEARANCE

Iherebyfile my appearancein this proceeding,on behalfof Midwest Generation.LLC,
Will CountyGeneratingStation.

/
tZ //

/•-c 7 //

JoshuaR. More
/

/

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaR. More
Kavita M. Patel
SCHIFFHARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFOREi’IIE: ILLINOIS POLLUTION CONTROLBOARI)

MIDWEST GENERATiON, LLC,
WILL COUNTY GENERATING STATION,

)
Petitioner,

PCB ____________

(Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

)
Respondent. )

APPEARANCE

I herebyfile my appearancein this proceeding.on behalfof MidwestGeneration.LLC.
Will County GeneratingStation.

:~c.1L;
K.avita M. Patel

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Bonebrake
JoshuaIt More
Kavita M. Patel
SCI11FF HARDIN, LLP
6600 SeatsTower
233 South\VaekerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARI)

MII)WEST GENERATION, LLC,
WILL COUNTY GENERATING STATION,

Petitioner

V

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

)
)
)
)
)

PCB ___________

(Permit Appeal — Air)
)
)
)

CERTIFICATE OF SERVICE

I. the undersigned,certify that I haveservedthe attachedAppealof CAAPP Permitof
Midwest Generation,LLC, Will County GeneratingStation andAppearances of SheldonA.
Zabel,KathleenC. Bassi, StephenJ. Bonebrake,JoshuaR. More, andKavita M. Patci,

by electronicdelivery upon the following
person:

PollutionControl Board, Attn: Clerk
JamesR. ThompsonCenter
100W. Randolph
Suite 11-500
Chicago,Illinois 60601

th eenC. Bassi

Dated: November2, 2005

and by electronicandfirst classmail upon
the following person:

Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021 North Grand Avenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276

SheldonA. Zabcl
KathleenC. Bassi
StephenI Bonebrake
JoshuaR. More
Kavita M. Patel
SCI-IIFF HARDIN,
6600 Sears1ower
233 SouthWacker
Chicago,Illinois
312-258-5500
Fax: 312.258-5600

LLP

Drive
60606
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BEFORETIlE ILLINOIS POLLUTION CONTROLBOARD

MIDWEST GENERATION, LLC, )
WILL COUNTY GENERATING STATION,

Petitioner,
)

S. ) PCB —

(Permit Appeal Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

)
Respondent. )

APPEARANCE

I herebytile my appearancein this proceeding,on behalfof Midwest Generation,LLC,
Will (:‘ounty GeneratingStation.

7- , -,

(~_

SheldonA. Zab4~”

Dated: November2, 2005

Sheldon A. Zabel
KathleenC. Bassi
StephenA. Bonebrake
JoshuaR. More
Kavita M. Patel
SCFIIFF HARDIN, LLP
6600 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARI)

MIDWEST GENERATION, LLC,
WILL COUNTY GENERATING STATION, )

)
Petitioner, )

V. ) PCB ___________

) (Permit Appeal — Air)
ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent. )

APPEAL OF CAAPP PERMIT

NOW COMES Petitioner,MIDWEST GENERATION,LLC, WILL COUNTY

GENERATING STATION (“Petitioner,” “Will County,” or “Midwest Generation”). pursuantto

Section40.2of the Illinois Environmental Protection Act (“Act”) (415 ILCS 5/40.2)and35

Ill.Adm.Code § 105.300et seq.. andrequestsa hearingbefore the Boardto contestthe decisions

containedin the permitissuedto Petitioneron September29, 2005,underthe CleanAir Act

PermitProgram(“CAAPP” or “Title V”) set forth at Section39.5 oftheAct (415 JLCS 5/39.5),

In supportof its Petition,Petitionerstatesas follows:

I. BACKGROUND
(35 III.Adm.Code § 105.304(a))

1. On November15, 1990,Congressamendedthe CleanAir Act (42 U.S.C.

§~7401-7671q)and includedin the amendmentsatTitle V a requirementfor a national

operatingpermit program. The Title V programwas to beimplementedby stateswith approved

programs. Illinois’ Title V program,the CAAPP, was ftilly andfinally approvedby the U.S.

EnvironmentalProtectionAgency(“USEPA’) on December4, 2001 (66 Fed.Reg.72946). The
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Illinois EnvironmentalProtectionAgency (“Agency’’) hashad the authorityto issueCAAPP

permitssinceat leastMarch 7, 1995,whenthe statewas grantedinterim approvaluI its CAAPP

(60 Fed.Reg.12478). Illinois’ Title V programis setRrth at Section39.5of the Act, 35

l1l.Adm.Code201 SubpartF, and35 Fll.Adm.Codc[‘art 270.

2. The Will CountyGeneratingStation(“Will Counts’’ or the ‘‘Station”), Agency

ID. No. 19781OAAK, is an electricgeneratingstationowned by MidwestGeneration,tiC, and

operatedby Midwest Generation,LLC — Will CountyGeneratingStation. The Will County

electricalgeneratingunits (“EGU5”) wentonline between1955 and 1963. The Will County

GeneratingStation is locatedat 529 East 35~Road,Romeoville, Will County, Illinois 60446—

1538,within the Chicagoozoneand PM2.5’ nonattainmentareas. Will County is an

intermediateloadplant and can generateapproximately1100 megawatts.Midwest Generation

employs190 peopleat the Will CountyGeneratingStation.

3. MidwestGenerationoperatesfour coal-firedboilers at Will County that havethe

capabilityto fire at variousmodes(hat includethe combinationof coal, \petroleunicoke,and/or

fuel oil as their principal fuels. In addition,theboilers fire fuel oil as auxiliary fuel during

startupmid br flamestabilization, Certainalternativefuels, suchas usedoils generatedon-site,

mayhe utilized as well. Will County alsooperatesassociatedcoal handling,coal processing,

andashhandlingactivities. In addition to the boilers,thereis a 1,500-gallongasolinetank

locatedat Will County, to providefuel for Stationvehicles.

4. Will County is a majorsourcesubjectto Title V. Will County is subjectto the

EmissionsReductionMarketSystem(ERMS) but haslimited its emissionsof volatile organic

compounds(“VOC”) to lessthan 15 tonsper ozoneseasonand so is not required to hold and

Particulatematterlessthan 2.5 micronsin aerodynamicdiameter,

.2-
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surrenderallotmenttrading units (ATUs). The [GUs at Will County aresubject to bothof

Illinois’ NOx reductionprograms: the “0.25 averaging”programat 35 Ill.Admn.Code

217.SuhpartsV andthe “NOx tradingprogram”or “NOx SIP call” at35 Ill.Adm.Code

217.SuhpartW. Will County is subjectto the federalAcid RainProgramat Title IV of the Clean

Air Act and was issueda PhaseII Acid RainPenniton March 18, 2005.

5. Emissionsof nitrogenoxides(“NOx”) from the Boilers I and2 arecontrolledby

overfireair andfrom Boilers3 and4 by overiire air andlow NOx burners. Emissionsof sulfur

dioxide (“SO2”) from the EGUsarecontrolledby limiting the sulfur contentof the fuel usedfir

the boilers. Likewise, Will Countymonitorsandlimits the sulfurcontentof the fuel oil usedat

the stationin theboilers. Particulatematter(“PM”) emissionsfront the boilersarecontrolledby

an electrostaticprecipitator(“ESP”). FugitivePM emissionsfrom variouscoal and ashhandling

activitiesarecontrolledthrough enclosures,covers,dustsuppressants,watersprays,and

baghousesas necessaryandappropriate.Emissionsof carbonmonoxide(“CO”) are limited

throughgoodcombustionpracticesin the boilers, VOC emissionsfrom the gasolinestoragetank

arecontrolledby the useof asubmergedloading pipe. Additionally, bulk distributorsof the

gasolinestoredin thetankdelivergasolinethat complieswith the applicableReidvaporpressure

and arerequiredto complywith StageI vaporcontrol mechanismsandprocedures,both by rule

andby contract.

6. TheAgencyreceivedthe original CAAPP permitapplicationfor the Will County

Stationon September7, 1995,andassignedApplicationNo. 95090080. Petitionerupdatedthis

applicationon March26, 2003,May 23, 2003,andOctober12, 2005. The CAAPP permit

applicationwas timely submittedandupdated,andPetitionerrequestedandwas grantedan

applicationshield,pursuantto Section39.5(5)(h). Petitionerhaspaid feesas set fhrth at Section
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39.5(1 8) of the Act sincesubmitting the application lbr a CAAPP permit for the Will County

GeneratingStation,totaling 51.6 million since1995. Will County’s stateoperatingpermitshave

continuedin full ffirce andeffect sincesubmittalof theCAAPP permit application,pursuantto

Section9.1(f) of the Act.

7. The Agency issueda final draft permit for public reviewon June4, 2003 Fhe

Agencysubsequentlyheld ahearingon thedraft pennit on August 25, 2003, in the City of

Romeoville.which representativesof Midwest Generationattendedandpresentedtestimony.

Midwest Generationfiled written commentswith the Agency regardingthe Will Countydraft

permit on September24, 2003.2 The Agency issueda proposedpermit for the Will County

Station on October6, 2003. Although this permit wasnot technicallyopen for public comment,

as it hadbeensentto USEPA for its commentas requiredby Title ~.7 of the CleanAir Act,

Midwest Generation,nevertheless,submittedcommentson November19, 2003. Subsequently,

in December2004, the Agency issuedadraft revisedproposedpermit for Petitioner’sandother

interestedpersons’comments. Midwest Generationagaincommented.The Agency issueda

seconddraft revisedproposedpermit in July 2005 andallowedthe Petitionerandother interested

persons10 daysto comment. At thesametime, the Agency releasedits preliminary

ResponsivenessSummary,which wasa draft of its responseto comments,and invited comment

on that documentas well. Midwest Generationsubmittedcommentson this versionof the

permitsproposedfor all six of its generatingstationstogetherandon thepreliminary

ResponsivenessSummaryon August 1, 2005. The Agencysubmittedtherevisedproposed

permit to USEPAfor its 45-dayreviewon August 15, 2005. TheAgencydid not seekfurther

MidwestGenerationhasattachedthe appealedpermit to this Petition. Flowever, thedraft andpropose4.pemiits

andotherdocumentsreferredto hereinshouldbe included in the administrativerecordthat the Agcncy will file.
Otherdocumentsreferredloin this Petition, suchascasesor Boarddecisions,areeasilyaccessihle.~In the
interestsof economy,then,MidwestGenerationis not attachingsuchdocumentsto this Petition.

‘4-
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commenton the permit from thePetitioneror other interestedpersons,and Midwest Generation

hasnot submittedanyfurthercomments,baseduponthe understandingthat the Agency had

everyintention to issuethe permit at the endof USEPA’sreviewperiod.

8. Thefinal permitwas,indeed,issuedon September29, 2005? Although someof

Petitioner’scommentshavebeenaddressedin the various iterationsof the permit, it still contains

termsand conditionsthat arenot acceptableto Petitioner,including conditionsthat arecontrary

to applicablelaw andconditionsthat first appeared,at leastin their final detail, in the August

2005 proposedpermitanduponwhich Petitionerdid not havetheopportunity to comment. It is

for thesereasonsthat Petitionerherebyappealsthe permit. Thispermit appealis timely

submittedwithin 35 days following issuanceof the permit. Petitionerrequeststhat the Board

reviewthe permit. remandit to the Agency,andorderthe Agency to correctandreissuethe

permit,without further public proceeding,as appropriate.

11. EFFECTIVENESS OF PERMIT

9. Pursuantto Section10-65(b) of the Illinois Administrative ProceduresAct

(“APA”), 5 ILCS 100/10-65,and the holding in Borg-WarnerCorp. v. Mauzy,427 N.E. 2d 415

(Ill.App.Ct. 1981) (“Borg-Warner”), the CAAPP permit issuedby the Agencyto Midwest

Generationfor the Will CountyGeneratingStationdoesnot becomeeffectiveuntil after a ruling

by the Boardon the permit appealand,in theeventof aremand,until the Agencyhas issuedthe

permit consistentwith the Board’sorder. Section10-65(h)providesthat“when a licenseehas

madetimely andsufficient applicationfor the renewalof a licenseor a new licensewith

referenceto any activity of a continuingnature,the existinglicenseshall continuein full force

SeetJSEPA/Region5’s Permitswebsiteat <ffip~//wwwea~gQy/~tgjon5/air/ermitsRlonhne.htrn>-~

“CAAPP permit Records”-* “Midwest GenerationEME, LLC” for thesourcelocatedat 529 East I 35~Road,
Romeoville, for the complete“trail” of the milestoneactiondatesfor this permit.

-D-
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andeffect until the final agencydecisionon the applicalion hasbeenmadetinlessa laterdateis

lixed by orderof a reviewingcourt.” 5 fiRS 100/10-65(h). Ihe Borg-Warnercourt found that

with respectto an appealedenvironmentalpermit, the “final agencydecision” is the final

decisionby the Board in an appeal,not the issuanceof the permit by the Agency. Borg-Warner,

427 N.E. 2d 415 at 422:seea/co /1??, Inc v, IL EnvironmentalProtectionAgency, 1989 WL

137356 (III. PollutionControl Bd. 1989); Electric Encr~’,Inc. 1’. ILL Pollution Control Rd. 1985

WL. 21205(Ill. Pollution Control Rd. 1985). lhcrcfore.pursuantto the APA as interpretedby

Borg—Warner,theentirepennit is not yet effectiveandthe existingpermits for the uiucility

continuein effect.

ID. The Act providesat Sections39.5(4)(h)and9.1(f) that the stateoperatingpermit

continuesin effect until issuanceof the CAAPP permit. UnderBorg-Warner, the CAAPP permit

doesnot becomeeffectiveuntil the Boardissuesits orderon this appealandthe Agency has

reissuedthe permit. ThereIbrc,Midwest Generationcurrently hasthe necessarypermits to

operatethe Crawford GeneratingStation.

II. In the alternative,to avoid any questionas to the limitation on the scopeofthe

effectivenessof the permitunderthe APA, Midwest Generationrequeststhat the Boardexercise

its discretionaryauthority at 35 Ill.Adm.Code § 105.304(b)andstay the entirepermit. Sucha

stay is necessaryto protectMidwest Generation’sright to appealandto avoid the impositionof

conditionsbefore it is ableto exercisethat right to appeal. Further,compliancewith the myriad

of newmonitoring, inspection,recordkeeping,andreportingconditionsthat are in the CAAPP

permit will be extremelycostly. To comply with conditionsthatare inappropriate,asMidwest

Generationallegesbelow,would causeirreparableharmto Midwest Generation,including the

impositionof theseunnecessarcostsandthe adverseeffecton MidwestGeneration’sright to

-6-
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adequatereviewon appeal. MidwestGenerationhasno adequateremedyat law otherthan this

appealto the Board. Midwest Generationis likely to succeedon the meritsof its appeal,as the

Agencyhasincludedconditionsthat do not reflect “applicablerequirements,”as definedby Title

V. andhasexceededits authorityto imposeconditionsor the conditionsarearbitraryand

capricious. Moreover, the Boardhasstayedthe entiretyof all the CAAPP permitsthat havebeen

appealed.SeeBridgestone/Firestone01/RoadTire Companyv, IEPA. PCB 02-31 (November1,

2001). Lone Star Indkqrie~Inc c~IEPA, PCB03-94 (January9,2003);Nielsen & Brainbridge,

L.LJJ v. IEPA, PCB03-98(February6, 2003);Saint-GohainContainers,Inc. v. IEI’~4,P0304-

47 (November6, 2003): (‘hampionLaboratories Inc. ~ IEPA, PCB 04-65 (January8, 2004);

Noveon, Inc v~IEPA, PCB04-102 (January22, 2004);MidwestGeneratiota LLC-~Collins

GeneratingStationv. IEPA, P0304-108(January22, 2004); Boardof i’rusteesofEastern

Illinois Universityv. IEPA, PCB 04-110(February5,2004);Ethyl PetroleumAdditives, mc, v.

IEPA. PCB 04-113 (February5,2004);OasisIndustrie,s Inc v. JEPA,P03 04-116(May 6,

2004). The Boardshouldcontinueto follow this precedent.

12. Finally, a largenumberof conditionsincludedin this CAAPP permitareappealed

here. To requiresomeconditionsof the CAAPP permit to remainin effect while thecontested

conditionsarecoveredby the old stateoperatingpermitscreatesanadministrativeenvironment

that would be, to saythe least,very confUsing. Moreover,the Agency’sfailure to provide a

statementof basis,discussedbelow, rendersthe entirepermit defective. Therefore,Midwest

Generationrequeststhat the Boardstaythe entirepermit for thesereasons.

13. In sum,pursuantto Section10-65(b)of the APA andBorg-Warner,the entiretyof

theCAAPP permitdocsnot becomeeffectiveuntil the completionof the administrativeprocess,

which occurswhenthe Boardhasissuedits final ruling on the appealandthe Agencyhasacted

-7-
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on any remand. (For the sakeuI sirnpl icitv. hereaRerthe eflbct of the APA will be referredto as

a “stay.”) In the alternative.Midwest Generationrequeststhat the Board,consistentwith its

grantsof stayin otherCAAPP permitappealsbecauseof the pervasivenessof the conditions

appealedthroughoutthe permit, to protectMidwest Generation’sright to appealandin the

interestsofadniinistrativeefficiency, staythe entire permit pursuantto its discretionaryauthority

at 35 lll.Adm.Code § 105.3040). In addition,sucha staywill minimize the risk of unnecessary

litigation concerningthe questionof a stay andexpediteresolutionof the underlyingsubstantive

issues. The stateoperatingpermitscurrentlyin effect will continuein effect throughoutthe

pendencyof the appealand remand. Therefore,the Stationwill remainsubjectto the termsand

conditionsof thosepermits. As the CAAPP permit cannotimposenew substantiveconditions

upona permittee(seediscussionbelow), emissionslimitations are the sameunderboth permits.

Theenvironmentwill not be harmedby a stayof the CAAPP permit.

Iii. ISSUESON APPEAL
(35 IIl.Adrn.Code §~IO5.304(a)(2). (3), and (4))

14. As apreliminarymatter,the CAAPP permitsissuedto the Will County

GeneratingStation and20 of the othercoal-fired powerplantsin the stateon the samedateare

very similar in content. The samelanguageappearsin virtually all of the permits,thoughthere

aresubtle variationsto someconditionsto reflect the elementsof uniquenessthat are true atthe

stations. Forexample,not all stationshavethe sametypesof emissionsunits. Someunits in the

stateare subjectto New SourcePert’brrnanceStandards(“NSPS”), perhapsNew SourceReview

(“NSR”) or Preventionof SignificantDeterioration(“PSD”), or otherstateor federalprograms,

while others arenot. Applicablerequirementsmaydiffer becauseof geographiclocation. As a

result, the appealsof thesepermitsfiled with theBoardwill beequallyas repetitiouswith

elementsof uniquenessreflecting the stations. Further,the issueson appealspanthe gamutof

-8-
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simpletypographicalerrorsto extremelycomplexquestionsof law. Petitioncr~spresentationin

this appealis by issueper unit type, identifying the permit conditionsgiving rise to the appeal

andthe conditionsrelatedto themthat would be affected,shouldthe Boardgrant Petitioner’s

appeal. Petitionerappealsall conditionsrelatedto the conditionsgiving rise to the appeal,

however,whethersuchrelatedconditionsareexpresslyidentified or not below.

15. The Act doesnot require a perniittcetohaveparticipatedin thepublic process;it

merelyneedsto object, after issuance,to a term or conditionin apermit in order to havestanding

to appealthe permit issuedto him.5cc Section40.2(a)of the Act (the applicantmayappeal

while others need to haveparticipatedin the public process). However,MidwestGeneration,as

will he evidencedby the administrativerecord,hasactivelyparticipatedto the extentallowedby

the Agency in thedevelopmentof thispermit. In someinstances,as discussedin furtherdetail

below, the Agency did not provideMidwestGenerationwith a viable opportunityto comment,

leavingMidwestGenerationwith appealas its only alternativeas ameansof rectifying

inappropriateconditions. Theseissuesareproperly before the Boardin this proceeding.

16. Section 39.5(7)(d)(ii)of the Act grantsthe Agency the authorityto “gapfill.”

“Gapfilling” is the inclusionin thepermitof periodicmonitoring requirements,wherethe

underlyingapplicablerequirementdoesnot include them. This languagefaithfully reflects40

CFR § 70.6(aXiii)(B). the subjectof litigation in AppalachianPowerCompanyv. EPA,208 F’.3d

1015 (D.C. Cir. 2000). The courtin AppalachianPower found that stateauthoritiesare

precludedfrom includingprovisionsin permitsrequiringmorefrequentmonitoring4 thanis

requiredin the underlyingapplicablerequirementunlessthe applicablerequirementcontainedno

Note that testingmay he a typeof monitoring. SeeSection39.5(7)(d)(ii) of the Act.

-9-
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periodic testingor monitoring,specifiedno frequencyfor testing (Jr monitoring,or requiredonly

a one-tinietest. AppalachianPower at 1028.

17. The AppalachianPower court also noted that “litle V doesnot impose

substantivenew requirements”andthat test methodsandthe frequencyat which they are

required“aresurely substantive’requirements:they imposedutiesandobligationson thosewho

are regulated.”AppalachianPower at 1026-27. (Quotationmarksandcitationsin original

omitted.) Thus,wherethe permittingauthority,here the Agency,becomesover-enthusiasticin

its gapfilling. it is imposingnew substantiverequirementscontrary to Title V.

18, The Agency,indeed,hasengagedin gapfilling. as someof the Board’sunderlying

regulationsdo not providespecifically for periodic monitoring. (‘f, 35 lll.Adm.Code

212.SubpartF. However, the Agencyhasalsoengagedin over-enthusiasticgapfilling in some

instances,as discussedin detail below. Theseactionsarearbitraryandcapriciousandare an

unlawful assumptionof regulatoryauthoritynot grantedby Section39.5 of the Act. Moreover,

contraryto AppalachianPower,they, by their nature,unlawfully constitutethe impositionof

new substantiverequirements.Where Petitioneridentifies inappropriategapfilling as the basis

for its objectionto a term or conditionof the pennit,Petitionerrequeststhat theBoardassume

this precedingdiscussionof gapfilling as part of that discussionof the specific terni or condition.

19. In a numberof instancesspecifically identifiedand discussedbelow, the Agency

has failed to provide required citations to the applicable requirement. “Applicable requirements”

arethosesubstantiverequirementsthat havebeenpromulgatedor approvedby USEPApursuant

to the Clean Air Act which directly impose requirements upon a source, including those

requirements set iorth in thestatuteor regulationsthat arepart of the Illinois SIP. Section

.10-
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39.5(1). Generalprocedural—typerequirementsor authorizationsarenot substantive“applicable

requirements”and arenot sufficient basisfor a substantivetertn or conditionin the permit.

20. The Agency hascited generallyto Sections39.5(7)(a),(b), (e).and(0 of the Act

or to Section4(b) of the Act, hut it hasnot cited to the substantiveapplicablerequirementthat

servesas the basis for the contestedcondition in the permit. Only applicablerequirementsmay

be includedin the permit, andthe Agency is requiredby Title V to identify its basisfor

inclusion ofa permit condition(Section39.5(7)(n)). If the Agencycannotciteto the applicable

requirement and the condition is not proper gapfilling, the condition cannotbe includedin the

permit. The Agency has confusedgeneraldata-andinformation-gatheringauthoritywith

“applicable requirements.” They are not the same. Section 4(b) of the Act cannotbe converted

into an applicable requirement merely becausethe Agency includes it as the basis for a

condition. Failure to cite the applicable requirement is grounds for the Board to remand the term

or condition to the Agency.

21. Moreover, the Agency’s assertionin the ResponsivenessSummary that its general

statutoryauthority servesas its authorityto includeconditionsnecessaryto “accomplishthe

purposesof the Act” misstateswhat is actually in the Act. ResponsivenessSummary, p. 15; see

Section39.5(7)(n). Section39.5(7)(a)saysthat the permit is to contain conditions necessaryto

“assurecompliancewith all applicablerequirements.”(Emphasisadded.) For the Agencyto

assumebroader authority than that granted by the Act is unlawful and arbitrary and capricious.

22. Another general deficiency of the CAAPP permittingprocessin Illinois is the

Agency’s refusal to developand issuea formal statementof basis for the permit’s conditions.

[his statementof basis is to explain the permitting authority’s rationale for the terms and

AppalachianPower, 208 F.3dat 1026.
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conditionsof the perrnit . It is to explainwhy the Agency madethe decisionit did, and ii is to

provide the pemlitteethe opportunityto challengethe Agency’s rationaleduring the permit

developmentprocessor commentperiod. Title V requiresthe permittingauthorityto provide

sucha statementof basis. Section39.5(7)(n)of the Act. The Agency’safler-the-foct

conglomerationof the very shortproject summaryproducedatpublic notice, the permit,andthe

ResponsivenessSummaryare just not sufficient. When the pcrmitteeand the public are

questioningrationalein comments,it is evidentthat the Agency’s view of a statementof basisis

not sufficient. Further,the ResponsivenessSummaryis preparedafterthe fact; it is not provided

duringpermitdevelopment. therefore,it cannotserveas the statementof basis. The lack of a

viablestatementof basis,denyingthe permitteenoticeof theAgency’sdecision-making

rationaleandthe opportunityto commentthereon,makesthe entire permitdefectiveandis, in

and of itself, a basisfor appealand remandof the permitandstayof the entirepennit.

A. Issuanceand Effective Dates
(CoverPage)

23. The Agency issuedthe CAAPP permit that is the subjectof this appeal to

Midwest(icnerationiWill CountyGeneratingStation on September29, 2005,at 7:18 pin. The

Agencynotified Midwest Generationthat the permitshadbeenissuedthroughemailssentto

MidwestGeneration.Theemail indicatedthat the permitswereavailableon LISEPA’s website,

whereIllinois’ permitsarehoused. However, thatwas not the case. MidwestGenerationwas

not ableto locatethe permitson the websitethatevening.

24. The issuancedateof the permitsbecomesimportantbecausethat is also the date

that commencesthe computationof time for filing an appealof the permitand for submitting

certaindocumentsaccordingto languagein the pennil, to the Agency. USEPA’swehsite

identifiesthat dateas September2S, 2005. lfthat dateis alsotheeffectivedate,manyadditional
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deadlineswould he triggered,including [he expirationdateas we]] as he date by which certain

otherdocumentsmust be submittedto the Agency. More critical, however,is the fact that once

the permitbecomeseffective.MidwestGenerationis obliged to comply with it, regardlessof

whetherit hasanyreeordkeepingsystemsin place.anyadditionalcontrol equipmentthat might

be necessary,new compliancerequirements,and so forth. It took the Agencyover two yearsto

issuethe final permit; the first draft permitwas issuedJune4, 2003. Overthat courseof time.

the Agency issuednumerousversionsof the permit, andit haschangedconsiderably.Therefore,

it is unreasonableto expectMidwestGenerationto haveanticipatedthe final permit to the degree

necessaryfor it to havebeenin complianceby 7:18p.m. on September29, 2005.

25. Moreover,publicationof the permit on a websiteis not “official” notification in

Illinois. Thecompanycannotbe deemedto “have” thepermit until the original, signedversion

of the permit hasbeendelivered. Neither Illinois’ rulesnor the Act havebeenamendedto reflect

electronicdeliveryof permits. Therefore,until the permit is officially deliveredto the company,

it shouldnot be deemedeffective. Crawford’sCAAPP permitwasofficially deliveredvia the

U.S. PostalServiceon October3, 2005.

26. Neither the Act nor the regulationsspecifywhenpermitsshouldbecomeeffective.

Prior to the adventof Title V, however,sottrceshavenot beensubjectto suchnumerousand

detailedpermit conditionsandexposedto enforcementfrom so manysides. Under Title V, not

only theAgencythroughtheAttorney General,but alsoUSEPAandthegeneralpublic canbring

enforcementsuits for violation of the leastmatterin the permit. If the issuancedateis the

effectivedate,thishasthepotentialfor tremendousconsequencesto thepermitteeandis

extremelyinequitable.
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27. Ii Uc ciThetivedateof the permit is September29. 2003,this alsowould createan

obligation to performquarterlymonitoringand to submitquarterlyreporis(cf. Condition 7.110-

2(a)), for the third quarterof 2005,consistingof lessthan 30 hoursof operation. The

requirementto perform quarterlymonitoring, reeordkecping.andreporting for a quarterthat

consistsof lessthan3t) hoursof operation,assumingthepermitteewould evenhavecompliance

systemsin placeso quickly afterissuanceof the permit. is overly burdensomeand would not

benefit the environmentin any manner. lherefore,the requirementis arbitraryand capricious.

28. A moreequitableand legal approachwould be for the Agency to delaythe

effectivedateofa final permit for a periodof time reasonablysuflicientfor sourcesto implement

anynew compliancesystemsnecessarybecauseof the termsoithepermit or at leastuntil the

time for thesourceto appealthe permit hasexpired. so that an appealcan stay the permit until

the Boardcanrule.

29. Consistentwith the APA, the effectivedateoithe permit,contestedherein, is

stayed,andMidwestGenerationrequeststhat the Boardorderthe Agency to establishan

effectivedatesomeperiodof time a~ertheperniitteehasreceivedthe permit following remand

andrcissuanceof the permitto allow the pcrmitteesufficient time to implementthe systems

necessaryto comply with all requirementsin this very complexpermit.

B. OverallSourceConditions
(Section 5)

(i) Recordkeepingof and Reporting HAP Emissions

30. The CAAPP permit issuedto theWill CountyGeneratingStationrequires

Midwest Generationto keeprecordsof emissionsof mercury,hydrogenchloride,andhydrogen

fluoride--all HAPs --andto report thoseemissionsat Conditions5.6.1(a)and(b)

(reeordkeeping)and5.7.2 (reporting). l’he Agencyhasnot provideda properstatutoryor
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regulatorybasisfor theserequirementsotherthan the generalprovisionsof Sections4(b) and

39.5(7)(a).(h), and(e) of the Act. Citationsmerelyto the generalprovisionsof theAct do not

createan “applicable requirement.”

31. Tn fact, thereis no applicablerequirementthat allowsthe Agency to require this

rccordkeepingandreporting. Thereare no regulationsthat limit emissionsof IIAPs from the

Will CountyGeneratingStation. While USEPA hasrecentlypromulgatedtheCleanAir

MercuryRule (“CAMR”) (70Fed.Reg.28605(May 18, 2005)). Illinois hasnot yet developedits

correspondingregulations.The Agencycorrectlydiscussedthis issuerelativespecifically to

mercuryin the ResponsivenessSummaryby pointingout that it cannotaddsubstantive

requirementsthrougha CAAPPpermitor throughits oblique referenceto the CAMR. See

ResponsivenessSummaryin the Administrative Record,p. 21. However,theAgency was

incorrectin its discussionin the ResponsivenessSummaryby stating thatit can rely upon

Section4(h), the authorityfor the Agencyto gatherinformation,as a basisfor requiring

recordkecpingand reportingof mercuryemissionsthroughthe CAAPP permit. The Agencyhas

confusedits authorityto gatherdatapursuantto Section4(b) andits authorityto gapfill to assure

compliancewith the permitwith the limitation on its authorityunderTitle V to include21111

“applicablerequirements”in a Title V permit. SeeAppalachianPower. Evenby including only

recordkeepingandreportingof I-lAP emissionsin the permit, the Agencyhasexceededits

authorityjust as seriouslyas if it had includedemissionslimitations for HAPs in the permit.

Section4(b) doesnot providethe authorityto imposethis conditionin aCAAPP permit.

32. Further,the Agency’sownregulations,which arepart of the approvedprogramor

SIP for its Title V program,precludethe Agency from requiringthe recordkecpingandreporting

of HAP emissionsthat it hasincludedat Conditions5.6.1(a)and(b) and5.72. The Agency’s
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Annual EmissionsReportingrules.35 lll.Adm.CodePart254. which Condition 5.7.2 specifically

addresses,stateas follows:

ApplicablePollutantsihr Annual EmissionsReporting

EachAnnual EmissionsReportshall includeapplicable
informationfor all regulatedair pollutants,as definedin Section
39.5 of the Act [415 ILCS ~ exeep for the following
pollutants:

*4*

h) A hazardousair pollutantemittedby an emissionunit that
is not subjectto a NationalEmissionsStandardfor
1-lazardoimsAir Pollutants(NESTTAP) or maximum
achievablecontrol technology(MACI). Forpurposesof
this subsection(h), emissionunits thatare not requiredto
control or limit emissionsbut are requiredto monitor,keep
records,or undertakeotherspecificactivitiesare
consideredsubjectto suchregulationor requirement.

35 lll.Adm.Code§ 254.120(b). (Bracketsin original; emphasisadded.) Powerplantsarenot

subject to anyNESFIAPsor MACT standards.See69 Fcd.Reg.15994 (March 29, 2005)

(USEPAwithdrawsits listing of coal-fired powerplantsunderSection 112(c)of the CleanAir

Act). The Agencyhasnot cited any otherapplicablerequirementthat providesit with the

authorityto require Midwest Generationto keeprecordsof andreport I lAP emissions.

Therefore,pursuantto the provisionsof § 254.120(b)of theAgency’s regulations,the Agency

hasno regulatorybasisfor requiringthe reportingof HAPsemitted by coal-firedpower plants.

33. Consistentwith the APA, Conditions5.6.1(a)and(b) in Iota andCondition 5.7.2

as it relatesto reportingemissionsof HAPs in theAnnual EmissionReport,contestedherein,are

stayed,andMidwestGenerationrequeststhat the Boardorder theAgency to amendthepermit

accordingly.
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(ii) RetentionandAvailability of Records

34. Conditions5.6.2(h)and(c) switchthe burdenof copying recordsthe Agency

requestsfront the Agency.as statedin Condition5.6.2(a),to the permittee, WhileMidwest

Generationgenerallydoesnot objectto providing the Agencyrecordsreasonablyrequestedand

is reassuredby the Agency’sstatementin the ResponsivenessSummarythat its “on-site

inspectionof recordsand written or verbal requestsfor copiesof recordswill generallyoccurat

reasonabletimes andbe reasonablein natureand scope”(ResponsivenessSummary.p. 18)

(emphasisadded).MidwestGenerationmaynot heableto print and providedatawithin the span

of an inspector’svisit wherethe recordsarc electronicandincludevastamountsof data.

Moreover,mostof the electronicrecordsarealreadyavailableto the Agencythroughits own or

USEPA’s databases,and wherethis is the case,MidwestGenerationshouldnot berequiredto

againprovidethe dataabsentits loss for someunforeseenreason,andcertainlyshouldnot to

haveto print out the information. Further,MidwestGenerationis troubledby the qualifier

generallythat the Agency includedin its statement.It implies that theAgencymaynot always

choosereasonabletimes,nature,andscopeof theserequests.

35. Consistentwith the APA, Conditions5.6.2(b)and(c), contestedherein,are

stayed,andMidwestGenerationrequeststhat the Board orderthe Agency to amendthem in a

mannerto correctthe deficienciesoutlined above.

(iii) Submissionof Blank Record Forms to the Agency

36. MidwestGenerationmaybeconfusedasto what the Agencyexpectswith respect

to Condition 5.6.2(d). SeeCondition5.6.2(d). MidwestGeneration’sfirst interpretationof this

conditionwas that the Agencywas requiringsubmissionof the recordsthat are requiredby

Conditions7.1.9,7.2.9,7.3.9,7.4.9.and7.5.9. However,upon rereadingCondition 5.6.2(d),
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Midwest Generationhascome tO helievcthat through tIns condition.the Agency is requiring

Midwest Generationto submitblankcopiesof its records,apparentlyso that the Agencycan

checkthem for form andtypeof content. If this latter is the correctinterpretationof this

condition,the condition is unacceptable,as the Agencydoesnot havethe authorityto oversee

how Midwest Generationcondoelsits internal methodsofconiplianee.There is no basisin law

for sucha requirementand it musthe deleted.

37. Eachcompanyhasthe rightandresponsibilityto developandimplementinternal

rccordkeepingsystems. Eventhe mostunsophisticatedcompanyhasthe right to developand

implementinternalrecordkeepingsystemsand bearsthe responsibilityfor anyinsufficienciesin

doing so. Absenta statutorygrantor the promulgationof reportingformats throughruTemaking,

the Agencyhasno authorityto overseethe developmentof recordkeepingor reporting formats.

The Agencyhasthe authority to requirethatcertaininformationbe reportedbut citesto no

authority, becausethereis none,to supportthis condition.

38. Nor doesthe Agencyprovide a purposefor this condition— whichservesas an

excellentexampleof why a detailedstatementof basisdocumentshouldaccompanythe CAAPP

permits,including the drafts, as requiredby Title V. One can assumethat the Agency’spurpose

for this conditionis to reviewrecordsthat pennitteesplanto keepin supportolthe various

recordkeepingrequirementsin the permit in order to assurethat theyareadequate.However,

thereis no regulatoryor statutorybasisfor the Agency to do this, andit hascited none.

Moreover,if the Agency’spurposefor requiring this submissionis to determinethe adequacyof

recordkeeping,thenwithout inherentknowledgeof all the detailsof anygiven operation,it will

be difficult for the Agency to detern-tincthe adequacyof recordkccpingfor the facility through

an off-site review. If the Agency finds recordsthat aresubmittedduring the prescribedreporting
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periodsinadeqtiate,the Agency hasa remedyavailableto it throughthe law. It can entbrce

againstthe company. That is the risk that the companybears.

39. Further,if the companyis concernedwith the adequacyof its planned

recordkeeping,it canaskthe Agencyto provideit somecounsel. Providingsuchcounselor

assistanceis a statutoryfunctionof the Agency. Fven then,however,the Agencywill qualify its

assistancein order to attempt to avoidrelianceon the part of the permitteeshouldtherebe an

enforcementaction brought.An interpretationof thisconditioncould he that by providing blank

rccordkeepingformsto the Agency,absenta communicationfrom the Agency that theyare

inadequate,enforcementagainstthe perrnittcefor inadequaterecordkeepingis harred,so long as

the forms are fiTTed out, becausetheyarc coveredby thepermit shield.

40. Additionally, the AgencyhasviolatedMidwest Generation’sdueprocessrights

underthe Constitutionby requiringsubmissionof thesedocumentsbeforeMidwest Generation

hadtheopportunityto exerciseits right to appealthe condition,as grantedby the Act at Section

40.2. TheAct allowspermittees35 daysin which to appealconditionsof the permit to which it

objects.The Agency’s requirementat Condition 5.6.2(d)that MidwestGenerationsubmitblank

formswithin 30 days of issuanceof the permit significantly underminesMidwestGeneration’s

right to appeal— andthe effectivenessof that right — or forcesMidwestGenerationto violatethe

termsandconditionsof the permitto fully preserveits rights. Although the conditionis stayed,

becausetheappealmaynot be filed until 35 daysafter issuance,therecould at leastbe a question

as to whetherMidwestGenerationwas in violation from the time thereportwas dueuntil the

appealwas filed. MidwestGenerationsubmitsthat thestayrelatesbackto the dateof issuance,

hut it is improperto evencreatethis uncertainty. ‘[his deniesMidwestGenerationdueprocess

and so is unconstitutiona’,unlawful, andarbitraryandcapricious.
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41. Consistentwith the AI’A. Condition 5,6.2(d).contestedherein, is stayed,and

MidwestGenerationrequeststhat the Boardorder the Agency to delete it from the permit. In the

alternative,Midwest Generationrequeststhatthe Board interpretthis condition suchthat if the

Agency fails to communicateany inadeqtiaciesit finds in blankrecordkeepingformssubmitted

to it, enforcementagainstMidwest Generationfor inadequaterecordsis barred,so long as those

recordswerecompleted,as apart of the permit shield.

C. NOx SIP Call
(Section6.!)

42. Condition 6.1.4(a)says,“Beginning in 2004.by November30of eachyear.

While this is a true statement.i.e.. the NOx tradingprogramin Illinois commencedin 2004.it is

inappropriatefor the Agency to includein the permita condition with a retroactiveeffect. By

including this pastdatein an enforceablepermit condition, the AgencyhasexposedMidwest

Generationto potentialenforcementunderthispermit for acts or omissionsthat occurredprior to

the effectivenessof this permit. Tt is unla~-tuI[hr theAgency to requireretroactivecompliance

with pastrequirementsin a new permit condition. Lake Envil., Inc. v. TheStateofIllinois, No.

98-CC-5179.2001 WI. 34677731,at *8 (lll.Ct.Cl. May 29, 2001)(stating“retroactive

applicationsaredisfovored in the law,andarenot ordinarily allowed in the absenceof language

explicitly so providing. The authoringagencyof administrativeregulationsis no lesssubjectto

thesesettledprinciplesof statutoryconstructionthanany otherarm of government.”)This

languageshouldbe changedto referto the first ozoneseasonoccurringuponeffectivenessof the

permit, which, for example,if thepermitappealis resolvedbeforeSeptember30, 2006,would be

the 2006ozoneseason. Ratherthanincluding a specific date,Midwest Generationsuggeststhat

the conditionmerelyrefer to the first ozoneseasonduringwhich the permitis effective.
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43. For thesereasons,Condition 6. 1 .4(a) is stayedptirsuantto the APA, andMidwest

Generationrequeststhat the Boardorderthe Agency to amendthe languageto avoid retroactive

compliancewith pastrequirements.

1Y. BOILERS
(Section 7.1)

0) Opacityasa Surrogate.for PM

44. Historically, power plantsandothertypes of industryhavedemonstrated

compliancewith emissionslimitations for PI\1 through periodicstacktestsand consistent

applicationof goodoperatingpractices. Prior to the developmentof the CAAPP permits,opacity

was ~~rimari1yaqualitativeindicatorof Llw possibleneedfor further investigationof operating

conditionsor evenfor the needof new stacktesting. l-lowcver, in the iterationsof the permit

sincethe publicationof the October2003 proposedpermit. the Agencyhasdevelopedan

approachin which opacityservesas a quantitativesurrogatefor indicatingexceedancesof the

PM emissionslimitation. For the first time in theAugust 2005 proposedpermit, the Agency

requiredPetitionerto identify the opacitymeasuredat the
95

th percentileconfidenceintervalof

the measurementof compliantPM emissionsduringthe last and otherhistorical stacktestsas the

upperboundopacity level that triggersreportingof whethertherem~ihavebeenan exceedancc

of the PM limit without regardfor the realisticpotentialfor aPM exeeedance.Thesereporting

requirementsarequite onerous,particularlyfor the units that testedat the lowestlevelsof PM

andopacity. The inclusionof theseconditionsexceedsthe scopeof the Agency’s authority to

gapfill andso are arbitraryandcapriciousandmusthe strickenfrom the permit.

45. Theprovisionsrequiring the useof opacityas effectivelya surrogatefor PMare

found in Conditions7.1,9(c)(ii), linked to Condition7,1.4(h),whichcontainstheemissions

limitation for PM; 7.1 .9(c)(iii)(B), also linked to Conditions7.1.4(b)and 7.1.9(c)(ii); 7.1.10-1(a),
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linked to Condition 7. 1 . I 0—3(a): 7. 1 . I 0—2(a)(i)(F), inked to Conditions7. 1 .9(c)(iii)( B) and

7.l.9(c)(ii); 7.1. lO-2(d)(v) generally;7.1.l0-2(d)(v)(C),requiringan explanationof thepresumed

numberandmagnitudeof opacityand PM exceedancesandspeculationas to the causesof the

exceedances;7.1 .lO-2(d)(v)(D), requiringa descriptionof actionstakento reduceopacityand

PM exceedancesandanticipatedeffect on future exccedances:7.1.10-3(a)(ii), requiring follow-

up reportingwithin IS daysafter an incidentduringwhich theremayhavebeenaPM

exceedancebasedupon this upperboundof opacity;and7.1.12(h). relying on continuousopacity

monitoringpursuantto Condition 7.1.8(a),PM testingto determinethe upperboundof opacity,

andthe. recordkeepingconditionsdescribedaboveto demonstratecompliancewith the I’M

emissionslimitation.

46. No one canprovide a reliable,exactPM concentrationlevel anywherein the

United Statestodayoulsideof stack testing. Obviously, it is impossibleto continuouslytesta

stackto determineacontinuouslevel of PM emissions,andit wouldbe unreasonablefor the

Agencyor anyoneelseto expectsuch. Pursuantto snineof the consentdecreessettling a

numberof USFPA’s enforcementactionsagainstcoal-firedpowergenerators,somecompanies,

including one in Illinois, arc testingcontinuousPM monitoringdevices.6 Noneof these

companies,accordingto their consentdecrees,is requiredto rely on thesePM continuous

emissionsmonitoringsystems(“CEMS”) to determinetheir currentPM emissionslevels.’ The

PM CEMS arenot yet at apoint of refinementwheretheycan evenhe consideredcredible

evidenceof PM emissionslevels;at least,wearenot awareof any casein which governmentor

citizenssuingunder Section304 of the CleanAir Act havereliedupon PM CEMSas the basisof

6 Cf ¶ 89 of the consentdecreecntcredin L’S. v. Illinois Power CompcuQ.’,Civ. Action No. 99-833-MJR(S.t).
Ill.), found in theAgency’s administrativerecordof Dynegy MidwestGencration’s(“Dynegy”) appealsof its
permits, filed on or aboutthe sameday asthis appeal.SeeAdministrative Record.

The Agency’s requirementthat l)ynegyrely on uncertifiedPM GEMS is includedin D~negy’sappeals.

-22-



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-060 * * * * *

acasefor PM violations. As a rcsttlt. sotircesmust rely upon the continuity or consistencyof

conditionsthatoccurredduringa successfulstacktest to providereliable indicationsof P~v1

emissionslevels.

47. 1-listorically, opacityhasneverbeenusedas a reliable,quantitativesunogatefor

PM emissionslevels. The Agency itself acknowledgedthat opacity is not a reliableindicatorof

PM concentrations.SecResponsivenessSummary,pp. 15-16.42-44.~MidwestGeneration

agreeswith the Agency that increasingopacity mayindicatethat PM emissionsareincreasing,

but this is not alwaysthe casenor is a given opacity level an indicatorof a given PM level at any

given time, let aloneatditibrent times. Midwest Generation’scurrentoperatingpermits require

triennial PM stacktesting,to be performedwithin 120 days prior to expirationof the permit,

which hasan expirationdatethreeyearsfollowing issuance,Thisrequirementcomprises

periodic monitoring, Relyingon stacktesting andoperationalpracticesis currentlythe bestand

mostappropriateapproachto assuringcompliancewith PM emissionslimitations. Moreover,the

compliancemethodfor PM emissionslimitations in the NSPSis only throughstacktesting,not

through opacityas a surrogatefor PM.

48. Despitethe Agency’s implicationsto the contraryin the Responsiveness

Summary(seeResponsivenessSummary,pp. 42-44), the permit doesmakeopacitya surrogate

for PM compliance. When the Agencyrequiresevenestimatesof PM levelsor guessesas to

whetherthereis anexceedanceof PM baseduponopacity,opacityhasbeenquantitativelytied to

PM compliance.Further, the opacitylevel triggersreportingthat the opacity/PM surrogatelevel

“[S]etting a specificlevel of opacitythat is deemedto beequivalentto the applicablePM emissionlimit . . . is
not possibleon avariety of levels . . . . It would alsobe inevitablethatsuchan actionwould beflawed as the
operationofa boiler may changeovertimeandthecoal supplywill also change,affectingthe natureand
quantity of the ashloading to the ESP. l’hesetype of changescannotbeprohibited,asthey are inherent in the
moutineoperationof coal-firedpowemplants. However,suchchangescould invalidateany pre-established
opacity value.” ResponsivenessSummary,p. 44.
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hasbeenexceededand so there~ haveheeti an exceedanceof the PM level regardlessof any

evidenceto the contrary. For example,if the opacity/PMsurrogatelevel of, say, 15% is

exceeded,this mustbe reporteddespitethe fact thatall fields in the electrostaticprecipitator

were on andoperating,stacktestingindicatedthat the PM emissionslevel at the 95th percentile

confidenceinterval is 0.04 lb/mmBtu/hr.andthe likelihood thattherewas an exccedanceof the

PM emissionslimitation ofo.l lh/mrnl3ttilhr is extremelylow. ‘Ihe purposeof suchreporting

eludesPetitioner. It doesnot assurecompliancewith the PM liniit andso inclusionof these

conditionsexceedsthe Agency’sgapfilling authorityand is, thus, unlawful andarbitraryand

capricious. Moreover,this unnecessaryreportingrequirementis a new substantiverequirement,

accordingto Appalachian Poner,not allowedunder litle V.

49. Contraryto the Agency’s assertionin the ResponsivenessSummarythat opacity

providesa “robust meansto distinguishcomplianceoperationof acoal-fired boiler andits ESP

from impairedoperation” (ResponsivenessSummary,p. 43), the robtistnessis actuallyperverse.

Relyingupon opacityas a surrogatefor PM emissionslevelshasthe perverseresultof penalizing

the best-operatingunits, That is, the units for which the stacktestingresultedin very low

opacityand very low PM emissionslevelsare the units for whichthis additionalreportingwill be

mostfrequently triggered. For example,stack testingatoneof Midwest Generation’sunits

measuredPM emissionsof 0.008 lb/mmBtuand the opacityduring the testat the 95°’percentile

confidenceinterval was 1%. ‘[his conditionin thepermitwould requireMidwestGenerationto

submitareport for everyoperatinghourfor the quarter,over 2,180reportsfor the third quarter

of 2005,statingthat the unit ~jj~y haveexceededthe PM. Clearly, thisconditionwill result in

overly burdensomereportingthat servesno purpose. As such,it exceedsthe Agency’sauthority

to gaplill, is unlawful, andis arbitraryandcapricious.
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50. Further,this conditioneffectively createsa false low opacity limitation. In order

to avoid the implication thattheremayhavebeenan exceedanceof the PM limit, the opacity

limit becomesthat level that is the upperboundat the 95~1percentileconfidence interval in the

PM testing. By including theseconditions,the Agency hascreateda new, substantive

requirementwithout having compliedwith properrulemakingprocedures.‘Ihis is unlawful and

beyondthe scopeof the Agency’sauthorityunderSection39.5 ofthe Act and Title V ol’the

CleanAir Act. It also violatesthe provisionsof Title VII of the Act, SeeAppalachianPower.

51. Theseconditionsinvite sourcesto perform stacktestingunderoperating

conditionsthat are lessthannormal,i.e.. to “detune” the units, to pushthe houndsof compliance

with the PM limit in orderto avoid the unnecessaryrecordkeepingandreportingthe conditions

require,particularlyfor thetypically bestoperatingunits. That is, to identi~’more realistically

the operatingconditionsthat would resultin emissionscloserto the PM limit.9 Midwest

Generationwould haveto performstacktestswith someelementsof the ESPturnedofL even

thoughthey would not be turnedoff duringnormal operation. ‘I’esting in amannerthat generates

resultscloseto the PMlimit mayresult in opacity that exceedsthe opacity limit. Nevertheless,

in order to avoid the unnecessaryandclearlyarhitrary andcapriciousrecordkeepingand

reportingrequirementsincludedin theseconditions,suchstacktestingis called for, despitethe

fact thatthe resultsof suchtestswill not reflect normaloperationof the boilers. This is counter-

intuitive, andit took MidwestGenerationquite sometime to graspthatthis is, at leastindirectly,

whattheseconditionscall for. It is so counter-intuitiveas to be theantithesisof good air

Midwest Generation’spolicy is that theboilers beoperatedin a compliantmanner. Puringstacktests,Midwest
Ge.nemationhasconsistentlyoperatedthe boilers in anormal mode,meaningthat all pollution control devices
areoperating, the boiler is operatingat normal andmaximumload, andso forth. PM testresultstypically are
nowherenearthe PM limit. PM emissionslevels duringWill County’s laststacktestswere at 0.008 lbs/mmBtu
for Unit 1,0,013lbs/mml3tu for Unit2, 0.075 lhslmrnHtu for Unit 3, and0.019lbs/mmHtu fom Unit4, well in
compliancewith the PM limitation.

-25-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * POB 2006-060 * * * * *

pollution control practices, et this is what the Agency is essentially’demandingwith these

conditions, Moreover,arguably,sourcescould operateat thesedetunedlevels andstill he in

compliancewith their permits andthe underlyingregulationsbut emit morepollutantsinto the

atmospherethan theytypically do now. This result illustratestheperversityof the condition.

52. Periodicstack testingandgood operationalpracticesfill Ihe gap. Periodicstack

testingaccordingto theschedulein Condition7.l.7(a)(iii) is sufficient to assurecompliancewith

the PM limit andsatisfythe periodicmonitoringrequirementsof Section39.5(7)(d)(ii)of the Act

accordingto the AppalachianPower court. hi fact, “periodic stacktesting” is the Agency’sown

phrasein Condition 7. l.7(a)(iii) and is consistentwith the findings ofAppalachianPower,

53. Conditions7.1.10-2(d)(v)(C)and(D) in particularare repetitiousof Condition

7.1.10-2(d)(iv). i3oth require descriptionsof the sameincidentandprognosticationsas to how

the incidentscan he preventedin the future. One such requirement,Condition 7.l.lO-2(d)(iv), is

sufficientto addressthe Agency’sconcern,althoughMidwestGenerationalsoobjectsto

Condition 7.1.10-2(d)(iv) to the extentthat it requiresreportingrelatedto the opacitysurrogate.

54. As with Condition5.6.2(d)discussedabove,Condition 7.l.9(c)(ii) denies

MidwestGenerationdueprocess.Condition 7.1.9(c)(ii) requiresthatthe

“[r]ecords that identify the upper boundof the 95%confidence
interval (usinganormal distributionand 1 minuteaverages)for
opacitymeasurements onsideringan hour of operation,
within whichcompliancewith [the PM limiq is assured,with
supportingexplanationanddocumentation.. . . shall be submitted
to the Illinois EPA in accordancewith Condition5.6.2(d).”

Obviously,if Condition 5.6,2(d)deniesMidwest Generationdueprocess,Condition7.1.9(c)(ii)

doesas well for the samereasons.Midwest Generationwas not grantedthe opportunityto

appealthe conditionbeforeit was requiredto submitto theAgency informationthat Midwest

Generationbelievesis not useful or reliable. MidwestGenerationis particularlyloatheto
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provide the Agencywith this informationbecauseit believesthat the information will he

misconstruedandmisused.

55. l”inally, Condition 7.1.1O-2(d)(vi) requiresMidwestGenerationto submita

glossaryof “commontechnicaltermsusedby the Perrnittee”as part of its reportingof

opacity/PMexceedanceevents. If the termsare “common,” it eludesMidwest Generationas to

why, then, theyrequiredefinition. Moreover, this requirementdoesnot appearanywhereelsein

the permit. If”comnion technicalterms”do not requiredefinition in othercontextsin this

permit, thensurelythey do not require definition in this context. This requirementshouldbe

deletedfrom the permit.

56. Consistentwith the APA, Conditions7.1 .9(c)(ii), 7.1.9(c)(iii)(B), 7.1.10-1(a).

7.1 .l0-2(a)(i)(E),7.1.10-2(d)(iv), 7.1.10-2(d)(v), 7.1.10-2(d)(v)(A),7.1.10-2(d)(v)(13),7.1.10-

2(d)(v)(C), 7,1.10-2(d)(v)(D).7.1,10-2(d)(vi), 7.1.10-3(a)(ii), and7.1.12(b),contestedherein,

andanyotherrelatedconditionsthat the Boardfinds apptopriateare stayed,andMidwest

Generationrequeststhat the Boardorder the Agency to deletetheseconditions,

(ii) Reporting the Magnitude of PM Emissions

57. Somewhatconsistentwith its direction for PM, or, charitably,arguablyso, the

Agencyalso requiresMidwestGenerationto determineandreport Ihe magnitudeof PM

emissionsduringstartupandoperationduringmalfunctionandbreakdown. SeeConditions

7.1 .9(g)(i), 7.1.9(g)(ii)(C)(5),7.1 .9(h)(ii)(D)(3), and7.1.10-2(d)(iv)(A)(3). Compliancewith

theseconditionsis animpossibility and.therefore,the inclusionof theseconditionsin thepermit

is arbitraryandcapricious. MidwestGenerationdoesnot havea meansfor measuringthe

magnitudeof PM emissionsat anytime otherthanduringstacktesting-—not evenusingthe
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opacitysurrogate.‘l’here is not a certified. credible.reliablealternativeto stacktesting to

measurePM emissions.

58. Additionally, Condition 7.1,10-2( )(iv)(A)(’S) requiresMidwestGenerationto

identify “[t]he meansby which the excecdance[of the PM emissionslimit] wasindicatedor

identified, in addition to the level of opacity.’ Midwest Generationbelievesthat this meansthat

it must provideinformationrelativeto anyothermeans,besidesopacity— which,as discussedin

detail above.MidwestGenerationbelievesis an inappropriateand inaccuratebasisfor

determiningwhetherthereareexeeedaneesof the PM limit, let alonethe magnitudeof anysuch

exeeedance— thatMidwestGenerationrelied upon10 determine(herewasan exeeedanceof the

PM limit. Besidesstacktestingor perhapstotal shutdownof the ESP,thereare none.

59. Consistentwith the A1~A.Conditions7.1.9(g)(i), 7.1.9(g)(ii)(C)(5),

7.1,9(h)(ii)(D)(3). and7.l .10-2( )(iv). specifically7.1.1 0-2( )(iv)(A)(3) and(5), contested

herein,arestayed,and MidwestGenerationrequeststhat the Board orderthe Agency to delete

theseconditionsfrom the permit.

(iii) PM Testing

60. Midwest Generationinterpretsthe languagein Condition7.1.7(a)(i) to meanthat

stacktestingthat occursafterDecember31,2003,andbefore September29, 2006,satisfiesthe

initial testingrequirementincludedin the permit. 1-lowever, the languageis not perfectlyclear,

andshouldbe clarified.

61. The Agencyhasincludedarequirementin the permitat Condition 7.1.7(b)(iii)

that MidwestGenerationperformtestingfor PM 10 eondensibles.’°First, this requirementis

‘° Condeusthieis the Board’s spelling in the regulationsandin scientific publications,thus ourspelling ofit here
despitetheAgency’schosenspellingin the permit, which is the preferredspelling in the webster’sdictionary.
See35 lIl.Adm.Code 212.108.
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beyondthe scopeof the Agency’sauthorityto include in a CAAPP permit, as suchtesting is not

an “applicablerequirement,”as discussedin detail below, Second,evenif thecondition were

appropriatelyincludedin the permit,which Midwest Generationdoesnot by anymeansconcede,

the languageof Condition 7.1.7(b)* II is not clearas to the timing of the requiredtesting,largely

becauseCondition 7.1.7(a)(i) is not clear.

62. With respectto the inclusionof the requirementfor Method 202testing at

Condition 7.1 .7(b)(iii) atall in a CAAPP permit,the Agencyhasexceededits authorityandthe

requirementshouldhe removedfrom the permit. At the least,the requirementshould be set

asidein a state-onlyportionof the CAA1~Ppermit, althoughMidwestGenerationbelievesits

inclusion in any permitwould he inappropriatebecausethereis no regulatoryrequirementthat

appliesPM 10 limitationsto the Will CountyGeneratingStation. In responseto commentson

this point, the Agencystatedin the ResponsivenessSummaryat page18, “Therequirementfor

usingbothMethods5 and202 is authorizedby Section4(b) of the EnvironmentalProtection

Aet.’ MidwestGenerationdoesnot questionthe Agency’sauthorityto gatherinformation.

Section4(b) of the Act says,

‘l’he Agencyshallhavethe duty to collect anddisseminatesuch
information,acquiresuchtechnicaldata, andconductsuch
experimentsas maybe requiredto carry out the purposesof this
Act, including ascertainmentof the quantityandnatureof
dischargesfrom anycontaminantsourceanddataon thosesources,
and to operateandarrangefor the operationof devicesfor the
monitoringof environmentalquality.

415 ILCS 5/4(b). However,this authoritydoes not maketestingfor PM1O condensiblesan

“applicablerequirement”underTitle V. As discussedabove,an “applicablerequirement”is one

applicableto the pcrinitteepursuantto a federalregulationor a SIP.

Theasteriskis in thepermit.
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63. Further.simply becauseMethod 202 is oneof USEPA’s rciereneemethodsdoes

not makeit an “applicablerequirement”pursuantto Title V. as the Agency suggestsin the

ResponsivenessSummary. Ihe structureof the 13oard’s PM regulationsestablishthe applicable

requirementsfor the Will County GeneratingStation. The Will CountyGeneratingStationis

subject to the requirementsof 35 Ill.Adrrt.Code 21 2SuhpartF, ParticulateMatter Emissions

from Fuel CombustionEmissionUnits, It is not andneverhasbeenlocatedin a PMI 0

nonattainmentarea. 2 The Hoard’sI’M regulationsarestructuredsuchthat particularPM] 0

requirementsapply to identified sourceslocatedin the PMIO nonattainmentareas.~ No such

requirementsapply now or haveeverappliedto the Will CountyGeneratingStation.

64. The measurementmethod(hr PM, referencingonly Method5 or derivativesol’

Method 5, is at 35 I1l.Adm.Code§ 212.110- ‘fhis sectionof the Board’s rulesappliesto the Will

CountyGeneratingStation. The measurementmethodfor PMIO, on the otherhand,is foundat

35 lll.Adm.Code § 212.108,MeasurementMethodsfor PM-b EmissionsandCondensihlePM-

10 Emissions.This sectionreferencesboth MethodsSand202, amongothers,Not subjectto

l’MlO limitations,the Will County GeneratingStationis nol subjectto § 212.108,contraryto the

Agency’sattemptto expandits applicability in the ResponsivenessSummaryby stating,

“Significantly, the useof ReferenceMethod 202 is not limited by geographicareaor regulatory

applicability.” ResponsivenessSummary,p. 18. This is certainlya true statementif oneis

performinga testof condensihles.Flowever, this statementdoesnot expandthe requirementsof

§ 212.110to includePM 10 eondensibletestingwhenthe limitations applicableto thesource

pursuantto 2l2.SubpartE are for only PM,not PMIO. Therefore,thereis no basisfor the

~ In feet, thereareno more PMIO nonanainmentareasin the state. See70 FedReg.55541 and 55545 (September
22, 2005),redesignatingto attainmenttheMeCook andLake Calumnetnonattainmentareas,respectively.

Presumably,thesesourceswill remainsubjecttn thoserequirementsas panof Illinois’ maintenanceplan.
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Agency to require in the CAAPP permit,which is limited to including only applicable

requirementsandsuchmonitoring, reeordkeeping,andreportingthat arenecessaryto assure

compliance,that the Will CountyGeneratingStationhe testedpursuantto Method 202.

65. The Agencyevenconcedesin the ResponsivenessSummarythat Method202 is

not an applicablerequirement:

‘l’he inclusion of this requirementin theseCAAPP permits.which
relatesto full and completequantificationof emissions.4cjesnot
alterthe testmeasurementsthat are_applicablefor determining
compliancewith PMemissionsstandardsand li~j~tionswhich
generally_donot includecqpdcnsable[sic] I’M emissions. In
addition,sincecondensable[sic’] PM emissionsarenot suhiectlo
emissionstandards.

ResponsivenessSummary.p. 18. (Emphasisadded.) Further, the Agency says,“Regulatorily.

only filterable1141PM emissionsneedto be measured,”ResponsivenessSummary,p. 18. lhe

Agencyattemptsto justify inclusion of the requirementfor testingcondensiblesby statingthat

the dataareneededto “assistin conductingassessmentsof the air quality impactsof power

plants, including the Illinois EPA’s developmentof an attainmentstrategyfor PM2.5” or by

statingthat “the useof ReferenceMethod202 is not limited by geographicareaor regulatory

applicability.” ResponsivenessSummary,p. 18. UndertheBoard’srules, it is limited to testing

for PM, andso,at leastin Illinois, its “regulatoryapplicability” is, indeed,limited, These

attemptedjustificationsdo not converttestingfor condensiblesinto anapplicablerequirement.

66. While the Agencyhasa duty under Section4(b) to gatherdata, it mustbe donein

compliancewith Section4(b). Section4(b), however,doesnot createor authorizethecreationof

permitconditions. ~l’heBoard’srules serveas the basisfor permit conditions. ‘l’herefore,

‘~ Le.. non-gaseousPM; condensiblesaregaseous.
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Midwest Generationdoesdisputethat requiringsuchtesting in the CAM’!’ permit is appropriate.

In fact, it is definitely not appropriate. It is unlawful andexceedsthe Agency’sauthority.

67. The requirementfor Method 202 testingmusthe deletedfrom the permit.

Consistentwith the APi~,Condition 7.1.7(b)andthe inclusionof Method202 in Condition

7.1.7(b)(iii), contestedherein,arestayed,andMidwestGenerationrequeststhat the Boardorder

the Agency to deletethe requirementfor Method 202 testingfrom the permit.

(iv) MeasuringCO (:oncentrations

68. The CAAPP permit issuedto the Will CountyGeneratingStationrequires

Midwest Generationto conduct,as awork practice,quarterly ‘combustionevaluations”that

consistof “diagnostic measurementsof the concentrationof CO in the flue gas.” SeeCondition

7.1.6(a).Seealso Conditions7.1.9(n)(vi) (relatedrecordkeepingrequirement).7.1.bO-l(a)(iv)

(relatedreportingrequirement),anti 7.1.12(d)(relatedcomplianceprocedurerequirement).

Including theseprovisionsin the permit is not necessaryto assurecompliancewith the

underlyingstandard,is not requiredby the Board’sregulations,and, therefore,exceedsthe

Agency’sauthorityto gapflll. Maintainingcompliancewith the CO limitation hashistorically

beenawork practice,thus its inclusionin the work practiceconditionof thepermit.

Sophisticatedcontrol systemsareprogrammedto maintainboilers in an optimal operatingmode,

which servesto minimize CO emissions. Onecanspeculatethatbecauseit is in Will County’s

bestintereststo operateits boilersoptimally and becauseambientCO levelsare so low,’5

compliancewith the CO limitation hasbeenaccomplishedthroughcombustionoptimization

(.S The highestone-hourambientmeasureofCO in thestatein 2003 was in Peoria: 5.3 ppm;the highe.st&~ur

ambientmeasurein the statewas in Maywood: 3.5 ppm. Illinois FnvironmeatatProtectionAgency, Illinois
AnnualAir Quality Report2003, Table [37, p. 57. ‘the one-hourstandardis 35 ppm, and the 8-hour ambient
standardis 9 ppm. 35 lll,Adrn,Code § 243.123. Note: The Illinois AnnualAir Qhiality Report2003 is the latest
availabledataon Illinois EPA’s websiteat www.epa.state.iLus3 Air-) Air Quality Information3 AnnualAir
Quality Report 3 2003 Annual Report. The 2004 report is not yetavailable.
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techniqueshistorically at powerplants. ‘[here is no reasonto changethis practiceat this point.

Ambient air quality is not threatened,andstacktestinghasdemonstratedthatemissionsof CO at

all of the MidwestGenenttionstationsthathaverecentlybeentestedaresignificantly belowthe

standardof 200 ppm.

69. In the caseof CO. requiringthe Stationsto purchaseandinstall equipmentto

monitorandrecordemissionsof apollutant that stacktestingdemonstratestheycomply with —

by acomfortablemargin- and for whichthe ambientair quality is in complianceby a huge

margin is overly burdensomeand,therefore,arbitraryandcapricious. In orderto comply with

the “work practice”’6of performing“diagnostictesting” that yields a concentrationof CO.

MidwestGenerationmustpurchaseand install or operatesomesort of monitoringdevices. ‘I’he

units at the Will CountyGeneratingStation.do not haveCO ductmonitoringcapability,and

neitherunit hassuchmonitoringcapability in the stack, ‘!‘herefore, MidwestGenerationis

effectively requiredto purchaseandinstall monitoringdevicesto comply with this condition

with no environmentalpurposeserved,

70. Furthermore,the Agencyhasfailed to provide anyguidanceas to howto perform

diagnosticmeasurementsof the concentrationof CO in the flue gas. It is MidwestGenerations’

understandingthat a samplecan be extractedfrom anypoint in the furnaceor stackusinga

probe. This samplecanthenbe preconditioned(removalof wateror particles,dilution with air)

andanalyzed.The way in whichthe sampleis preconditionedandanalyzed,however,varies.

Giventhelack of guidanceandthevariability in the way the concentrationof CO in the flue gas

canbe measured,the datageneratedis not sufficientto assurecompliancewith the COlimit and

6 Midwest Generationquestionshow the requirementthat the Agency hasincludedin Condition7.1.6(a)is

classifiedas a‘work practice.” To derivea concentrationof CO emissions,MidwestGenerationwill haveto
engagein monitoringor testing— thework practiceof combustionoptimi7~ltionthathasbeenthe standard
historically.
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is. therefore,arbitraryand capricious. Stacktesting, on the otherhand,doesyield data sufficient

to assurecompliancewith the CO limit,

71, In addition,the permit requiresat Conditions7.1.9(g~i),7.1.9(g)(ii)(C~5),and

7.1 ,9(h)(ii)( ))(3)’’ that Midwest Generationprovideestimatesof the magnitudeofCO emitted

during startupandoperationduring malfunctionandbreakdown.The monitoringdevicethat

MidwestGenerationwould utilize for the quarterlydiagnosticevaluationsrequiredby C.ondition

7.1.6(a) is a portableCO monitor. So far as Petitionerknows,portableCO monitorsarenot

equippedwith continuousreadoutrecordings. Rather,theymustbe manuallyread. What the

Agency is effectively requiringthrough the recordkeepingprovisionsof Conditions7.1 .9(g)(i),

7.! .9(g)(ii)(C)(5),and 7.1.9(h)(ii)(D)(3) is that someonecontinuallyreadthe portableCO

monitorduringstartup,which could takeas long as 20 hours, anddaringmalfunctionsand

breakdowns,which areby their naturenot predictable.In the first case(startup),therequirement

is unreasonableandoverly burdensomeandperhapsdangerousin someweatherconditions;in

the secondease(malfunctionandbreakdown),in addition to the sameproblemsthat are

applicableduringstartup,it maybe impossiblefor Midwest Generationto comply with the

condition.

72. The requirementto perform diagnosticmeasurementsof theconcentrationof CO

in the flue gasis arbitraryandcapriciousbecausethe Agencyhasfailed to provideanyguidance

as to howto performthe diagnosticmeasurements,MidwestGenerationcan only speculateas to

howto developandimplementa formulaandprotocolfor performingdiagnosticmeasurements

of the concentrationof CO in the flue gasin themannerspecifiedin Condition7.1.6(a).

“ Relatedconditionsare7.1, lO-1(a)(iv) (reporting)and7,1.12(d)(complianceprocedures),
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73. USEI’A hasnot requiredsimilar conditionsin the permits issuedto otherpower

plantsin Region5. Therefore,returningto the work practiceof goodcombustionoptimizationto

maintainlow levelsof CO emissionsis approvableby USEPAandis appropriatefor CO in the

permit issuedto the Will County GeneratingStation.

74. Consistentwith the APA, Conditions7.1.6(a),7.1.9(a)(vi). 7.1 .9(g)(i).

7.1 .9(g)(ii)~(5),7.1 .9(h)(ii)(D)(3), 7.1 .lO-1(a)(iv), and 7.1.12(d)to the extentthat Condition

7.1.12(d) requiresthe quarterlydiagnosticrneasurenientsandestimatesof CO emissionsduring

startupand malfunction/breakdown,contestedherein,and anyotherrelatedconditionsthatthe

Boardfinds appropriatearestayed,andMidwestGenerationrequeststhat the Board order the

Agencyto amendCondition 7.1.6(a) to reflect a requirementfor work practicesoptimizingboiler

operation,to deletethe requirementfor estimatingthe magnitudeof CO emitteddtuing startup

andmalfunctionandbreakdown,and to amendthe correspondingreeordkeeping,reporting,and

complianceproceduresaccordingly.

N) Applicability of35 IIl.Adm.Code217.SubpartV

75. ‘fhe Agencyhasincludedthe word eachin Condition 7.1.4(1): “The affected

boilersareeachsubjectto the following requirements (Emphasisadded.)Becauseof the

structureand purposeof 35 Ill.Adm,Code 21 7.SubpartV, whichis the requirementthat the NOx

emissionsratefrom certaincoal-firedpowerplantsduring theozoneseasonaverageno more

than0.25 lb/mmfltu acrossthe state,MidwestGenerationsubmitsthat the useof the word each

in this sentenceis misplacedandconfusing,given the option availableto the Will County

GeneratingStationto averageemissionsamongaffectedunits in infinite combinations.

76. Consistentwith the APA, Conditions7.1.4(1)and7.1.4(f)(i)(A) arestayed,and

MidwestGenerationrequeststhat theBoardorder the Agency to deletetheword eachfrom the
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sentencequotedabovein (‘ondition 7.1.4(f) and to insert the word eachin Condition

7. l.4(f)(i)(A) if the Boardagreesthat its inclusion is necessaryat all, as follows: “Theemissions

of NOx from an eachaffectedboiler.

(vi) Startup Provisions

77. As is allowedby Illinois’ approvedTitle V program,CAAPP permitsprovide an

affirmativedefenseagainstenforcementactionsbroughtagainsta permitteefor emissions

exceedingan emissionslimitation duringstartup. ‘[he provisionsin the Board’srulesallowing

for operationof a CAAPP sourceduring startuparelocatedat 35 lll.Adm.Code20l.SubpartI.

l’hese provisions,at § 201.265referbackto § 201.149with respectto the affirmativedefense

available. The rulesnowherelimit the lengthof timeallowedfor startup,and the recordsand

reportingrequiredby § 201.263, the provisionthat the Agencycited as the regulatorybasis for

Condition 7.1.9(g),do not addressstartupat all; it is limited in its scopeto recordsandreports

requiredfor operationduringmalfunctionandbreakdownwherethereareexcessemissions.

Therefore,onemustconcludethatthe recordsthat the Agencyrequiresherearethe resultof

gapfihling andare limited to what is necessaryto assurecompliancewith emissionslimits.

78. MidwestGenerationis alreadyrequiredto provide informationregardingwhen

startupsoccurandhow long they last by Condition 7.1 .9(g)(ii)(A). Condition 7.1.9(g)(ii)(B)

requiressomeadditional informationrelative to startup. Emissionsof SO2,NOx, andopacity

duringstartupare continuouslymonitoredby the CEMS/COMS. Midwest Generationhas

alreadyestablishedthatthe magnitudeof emissionsof PM andCO cannotbeprovided(see

above). ‘ftc additional informationthatthe Agency requiresin Condition 7.1.9(g)(ii)(C) after a

six-hourperioddoesnothing to assurecompliancewith the emissionslimitations,which is the

purposeof the permitin the first place,andso exceedsthe Agency’sauthorityto gapfill.
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Moreover,this “additional” informationwould serveno purposewereit to he requiredevenafter

the 20 hourstypical for startup.

79. Consistentwith the i\PA. Condition 7.1 .9(g)(ii)(C), contestedherein. is stayed,

andMidwest Generationrequeststhat the Hoard order the Agency to deletethe condition,

consistentwith the startupprovisionsof 35 lll.Adni.Code § 201.149andthe inapplicabilityof

§ 201.263.

(vii) Malfunction and Breakdown Provisions

80. Illinois’ approvedTitle V programallows theAgencyto grantsourcesthe

authorityto operateduring malfunctionand breakdown,eventhoughthesourceemitsin excess

of its limitations,uponcertainshowingsby the permitapplicant. The authoritymust be

expressedin the permit, andthe Agency hasmadestich a grantof authorityto Midwest

Generationfor the Will County GeneratingStation. This grant of authority servesonly as an

affirmativedefensein anenforcementaction. GenerallvseeCondition 7.1.3(c).

SI. Condition 7.1.I0-3(a)(i) requiresthat Midwest Generationnotify the Agency

“immediately” if it operatesduringmalfunction andbreakdownand there~ld be PM

exceedances.As MidwestGenerationhaspointed out above,thereis currentlyno provenor

certifiedmethodologyfor measuringPM emissionsotherthan throughstacktesting. Therefore,

the Agency is demandingthat MidwestGenerationnoti~’it of the mere~ppg~jtion that there

havebeenPMexceedances.The Agencyhasprovidedno regulatorybasisfor reporting

suppositions.At the very least,MidwestGenerationshouldbe grantedthe opportunityto

investigatewhetheroperatingconditionsare suchthat supportor negatethe likelihood thatthere

mayhavebeenPM emissionsexcecdancesduring themalfunctionandbreakdown,Ihough

MidwestGenerationdoesnot believethat eventhis is necessary,sincethe Agency lacksa
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regulatorybasis for this requiremeniin the first place. Referenceto relianceon opacityas an

indicatorof PM emissionsshouldbedeleted. The condition as written exceedsthe scopeof the

Agency’sauthorityto gapfihl and so is unlawful, arbitrary and capricious.

82. Also in Condition 7.1.10-3(a)(i). the Agency hasdeletedtheword consecutiveas

a trigger for reportingopacityand potentialPM exceedancesduring an “incident” in the final

versionof the permit. Versionsprior to the July 2005 version include thatword. Its deletion

completelychangesthe scopeandapplicability of the condition. PleaseseeMidwest

Generationscommentson eachversionof the permit in the AgencyRecord. As the seriesof

commentsdemonstrates,it was not until thedraft revisedproposedpermit issuedin July 2005

thatthe Agencyhad deletedthe conceptof consecutivesix-minuteaveragesof opacity from this

condition. In the December2004versionof the permit, the word consecutivehadbeenreplaced

with in a row, but the conceptis the same.

83. Ihe Agency hasprovided no explanationfor this change. As the actualopacity

exceedaneecould alonecomprisethe “incident,” Midwest Generationbelievesthatit is more

appropriateto retain the word consecutivein the condition (or add it back in to the condition).

Random,intermittentexceedancesof the opacity limitation do not necessarilycomprisea

malfunction/breakdown“incident.” On the otherhand, aprolongedperiod of opacity

exceedaneedoespossiblyindicatea malfunction/breakdown“incident.” In the alternative,

MidwestGenerationsuggeststhat the Agencyadda two-hour timeframeduringwhich thesesix

or moresix-minuteopacity averagingperiodscouldoccurto be consistentwith the next

condition,7.1. 10-3(a)(ii). Likewise, a timeframeis not includedin Condition 7.1.10-3(a)(ii),

which appearsto refer to the same“incident” that is addressedby Condition 7.1.10-3(a)(i).
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Midwest Generationsuggeststhat the Agencyqualify the lengthof time duringwhich the

opacitystandardmayhavebeenexceededfor two or morehoursto 24 hours.

84. Consistentwith theAPA, Condition 7.1.10-3(aXi). contestedherein, is stayed,and

MidwestGenerationrequeststhat the Board order the Agency to deleteit from the permit as it

relatesto PM. Consistentwith the ;IPA, Condition 7.1.10-3(a)(ii), contestedherein,and

MidwestGenerationrequeststhat the Boardorderthe Agency to removethe referenceto PM

emissionsandto inserta timeframeto spanthe six-minute opacityaveragingperiodsto make

themconsecutiveor, in the alternative,to requirethat theyoccurwithin a two-hourblock.

(viii) Alternative Fuels Requirements

85. The Agencyhas included at Conditions 7.1.5(b)(ii)-(iv)requirementsthat become

applicablewhen Will Countyusesa fuel otherthancoal as its principal fuel. Condition

7.l.5(b)(ii) identifieswhat constitutesusingan alternativefuel as the principal fuel and

establishesemissionslimitations, Condition 7.1 .5(b)(iii) alsodescribesthe conditionsunder

which Will County would heconsideredto beusingan alternativefuel as its principal fuel.

Condition 7.1.5(b)(iv)requiresnotification to the Agencyprior to Will County’suseofan

alternative fuel as its principal fuel.

86. Inclusions of thesetypes of requirements in Condition 7.1.5,the condition

addressingnon-applicabilityof requirements,is organizationallymisalignedunderthe permit

structureadoptedby the Agency. Theseprovisionsshouldbe includedin thepropersectionsof

the permit, suchas 7.1.4 for emissionslimitationsand7.1.10 for notifications. In the alternative,

they shouldbe in Condition7.1.11(c),operationalflexibility, wherethe Agencyalreadyhasa

provisionaddressingalternativefuels. As the Agencyhasadopteda structurefor the CAAPP
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permits that is fairly consistentnot only amongunits in a singlepermit but alsoamongpermits, ~

for the Agencyto include specific recordkeepingrequirementsin the compliancesectioncreates

a disconnectanduncertaintyregardingwherethe permitteeis to find out what it is supposedto

do.

87. Additionally, at Condition 7.1.1 1(c)(ii). the Agency’splacementof the examples

of alternativefuels definesthem as hazardoLlswastes. The intent andpurposeof the condition

are to ensurethat thesealternativefuels are not classifiedas hazardouswastes. The lastphrase

of the condition, beginningwith “such as petroleumcoke,tire derivedfuel shouldbe placed

immediatelyafter“Alternative fuels” with punctuationandotheradjustnientsto the languageas

necessary,to clarify that the examples listed are not hazardous wastes.

88. For thesereasons,Conditions 7.1 .5(h)(ii), 7.1 .5(b)(iii). 7.1 .5(hXiv). and

7.1.11 (c)(ii) are stayed pursuant to the APA, and MidwestGenerationrequeststhatthe Board

order the Agency to placeConditions7.l.5(h)(ii)-(iv) in more appropriate sectionsof the permit

and to clarify Condition 7.1.11(e)(ii).

(ix) StackTesting Requirements

89. Conditions 7.1.7(e)identifies detailed information that is to be included in the

stack test reports, including target levelsand settings. To the extentthat theserequirementsare

or can he viewed as enforceableoperational requirements or parametric monitoring conditions,

Midwest Generation conteststhis condition. Operation of an electric generating station depends

upon manyvariables— ambient air temperature, coolingwater supply temperature, fuel supply,

equipmentvariations,andso forth suchthat differentsettingsareusedon adaily basis. Stack

‘~ That is, Condition?.x.9 for all types of emissionsunits in this permit, from boilers to tanks,addresses
recordkeeping.Likewise,condition7x9 addressesrecordkeepingin all of the CAAPP permits for EGtJs.
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te~1ingprovidesa snapshotof operatingconditionswitiiin the ~copeof the operationalparadigm

set forth in the permit at Condition7.1.7(h)that is representativeof normalor maximum

operatingconditions,hut usingthosesettings‘as sometypeof monitoringdeviceor parametric

conipliancedatawould be inappropriate.

(x) Monitoring andReportingPursuant to NSI’S

90. It appearsfrom variousconditionsin the permit that the Agency believesthat Will

County is subjectto NSPSmonitoringandreportingrequiremcntspursuantto the ,Acid Rain

Program. MidwestGeneration’sreviewof the applicablerequirementsunderAcid Raindo not

revealhow the Agencyarrivedat this conclusion. This is an exampleof how a statementof

basisby the Agencywould havebeenvery helpful. li~eAcid RainProgramrequiresmonitoring

and reportingpursuantto 40 CFRPart75. Specifically,40 (JFR § 7521(h)statesthat

continuousopacitymonitoringshall be conductedaccordingto proceduresset forth in state

regulationswheretheyexist. Rccordkcepingis addressedat § 75.57(t)andreportingat § 75.65.

Noneof this referencesPart60, NSPS.

91. Arguably, it is oddthat a permitteewould appealaconditionin a permit that

statesthat regulatoryprovisionsare not applicable.However,consistentwith Midwest

Generation’sanalysisof the Acid Rain requirements,the pennit,andthe Board’sregulations,it

mustalsoappealCondition7.1.5(c),which exemptsWill Countyfrom the requirementsof 35

Ill.Adm.Code201.SubpartL basedupon theapplicability ofNSPS. NSPSdoesnot applyto the

Will CountyGeneratingStationthroughthe Acid RainProgram,andso this conditionis

inappropriate.

92. Conditions7.1.10-2(h)(i),7.1.l0-2(c)(i),and7.l.l0-2(d)(i) requireMidwest

Generationto submitsummaryinformationon the performanceof the SO2, NOx, andopacity
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continuousmonitoringsystems,respectively,includingthe informationspecifiedat 40 CFR

§ 60.7(d). Condhion7.1 .lO-2(d)(iii) Note refers,also,to NSPS§~60.7(c)and(d). The

infonnationrequiredat § 6t).7(d) is inconsistentwith the informationrequiredby 40 CFR Part

75, which are the federal reporting requirementsapplicableto MidwestGeneration’sboilers.

Section60.7(d) is not an “applicable requirement,”as the boilers arenot subjectto the NSPS.

For MidwestGenerationto comply with theseconditionswould entail reprogrammingor

purchasingmid deployingadditionalsoftwarefor the computerizedCEMS.effectively resulting

in the impositionof additionalsuhstantiverequirementsthrough the CAAPP permit beyondthe

limitations ofgapfilling. Moreover,contraryto Condition 7.1.10—2(d)(iii), MidwestGeneration

doesnot find a regulatory link betweenthe NSPSprovisionsof 40 CFR60.7(c) and(d) andthe

Acid RainProgram.

93. Consistentwith the APA, Conditions7.1.5(h).7.1.l0-2(bXi). 7.1. l0-2(c)(i),

7.1.10-2(d)(i),7.1.lO-2(d)(iii), and7.1.10-2(d)(iii) Note, contestedherein.arestayed,and

MidwestGenerationrequeststhat the Boardorder the Agency to deletereferenceto 40 (‘1k

60.7(d).

(xi) OpacityCompliancePursuantto § 212.123(b)

94. The Board’sregulationsat 35 lll.Adm.Code § 212.123(h)providethat a source

mayexceedthe 30% opacity limitation of § 212.123(a)for an aggregateof eightnunutesin a 60-

minuteperiodbut no morethanthreetimesin a 24-hourperiod. Additionally, no otherunit at

the sourcelocatedwithin a 1,000-footradiusfrom the unit whoseemissionsexceed30% may

emit at suchan opacityduring the same60-minuteperiod. Becausethe opacity limit at

§ 212.123(a)is expressedas six-minute averagespursuantto Method9 (see Condition

7.1.12(a)(i)), a sourcedemonstratingcompliancewith § 212.123(b)mustreprogramits COMS to
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recordopacityover a difl’erent timeftanie thanwould he reqtnredby demonstratingcompliance

with § 212.123(a)alone. The Agency attemptsto reflect theseprovisionsat Condition 7.1.12(a),

providingfor compliancewith § 212.123(a)at Condition 7.1.12(a)(i) andseparatelyaddressing

§ 212.123(h)at Condition 7.1.l2(a)(ii). Additionally, the AgencyrequiresMidwestGeneration

to provideit with 15 days’ noticeprior to changingits proceduresto accommodate§ 2 12.123(h)

at Condition 7.1.12(a)(ii)(F). Theseconditionsraiseseveralissues.

95. First, Condition7.1.12(a)(ii) assumesthat accommodatingthe “ditlbrent’

compliancerequirementsof § 212.123(h),as comparedto § 212.123(a),is a changein operating

practices. In fact, it is not. Midwest Generationhasbeencapturingopacitydatain compliance

with § 212.123(b)for a numberof monthsas of the issuancedateof the permit. Arguably, then,

MidwestGenerationhasnothingto report to theAgencypursuantto Condition 7.l.12(a)(ii)(E),

becauseno changeis oceuning. However,MidwestGenerationsuspectsthat Agencyassumes

that it hasnot madethis so-calledchangeyet. Midwest Generationrequestsclarification horn

the Boardthat suchreportingis not requiredwherethe permitteehasalreadyaccomplishedthe

“change”in datacaptureprior to issuanceof the CAAPP permitandthat no recordkeepingand

datahandlingpracticesmustbe submittedfbr Agencyreview.

96. Second,as with MidwestGeneration’sobjectionto Condition 5.6.2(d),Condition

7.1.l2(a)(ii)(E) is an attemptby the Agency to insert itself into the operationalpracticesof a

sourcebeyondthe scopeof its authorityto do so. The Agencystatesthat the purposeof the 15

days’ prior noticeis sothat the Agencycan reviewthe source’sreeordkeepinganddatahandling

procedures,presumablyto assurethattheywill comply with the requirementsimplied by

§ 212.123(b). As with Condition5.6.2(d), the risk lies with the permittee. If. during an

inspectionor a reviewof a quarterlyreport, the Agency finds that MidwestGenerationhasnot
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compliedwith § 212.123(h)s mplied datacollection requirements,thenthe Agency is

authorizedby the Act to takecertainactions. MidwestGenerationis quite capableof taking the

responsibility tbr the datacaptureandrecordkeepingnecessaryfor compliancewith

§ 212,123(b).

97. Moreover,while Condition 7.1.12(a)(ii)(E) saysthatthe Agencywill reviewthe

recordkeepinganddatahandlingpracticesof the source,it saysnothing aboutapprovingthem or

what the Agency plansto do with the review. ftc Agencyhasnot explaineda purposeof the

requirementin a statementof basis documentor in its ResponsivenessSummaryor shownhow

this open-endedconditionassurescompliancewith the applicablerequirement.Becausethe Will

CountyGeneratingStationis requiredto operatea COMS,all of the opacityreadingscaptured

by the COMS arerecordedandavailableto the Agency. The Agency hashad ampleopportunity

to determinewhetherWill County hascompliedwith § 212.123(b). Midwest Generation’s

providing 15 days’ prior noticeof its “change”to accommodating§ 212.123(b)will not improve

the Agency’s ability to determineWill County’s compliance.

98. Conditions7.1.10-3(a)(i) and(ii) do not accommodatethe applicability of

§ 212.123(b). ‘Ihe Board’sregulationsdo not limit when§ 212.123(b)mayapply beyondeight

minutesper 60 minutesthreetimesper 24 hours. Therefore,any limitation on opacitymust

consideroraccommodatctheapplicability of~212.123(b)and not assumeor imnplydhattheonly

applicableopacity limitation is 30%.

99. Finally, inclusionof recordkeepingandnotificationrequirementsrelatingto

§ 212.123(b)in the compliancesectionof the permit is organizationallymisalignedunderthe

permit structureadoptedby the Agency. Theseprovisions,to the extentthat theyareappropriate

in the first place,should he includedin thepropersectionsof the pernut,suchas 7.1.9 for
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recordkeepingand 7.1 .1(1 for reporting As the Agencyhasadopteda structurefor the CAAPP

permitsthat is fairly consistentnot only amongunits in a singlepermit hut alsoamongpermits,

for the Agency to includespecific reeordkeepingrequirementsin thecompliancesectioncreates

a disconnectanduncertaintyregardingwherethe permitteeis to find out what he or sheis

supposedto do.

100. Consistentwith the APA, Condition 7.1.12(a)(ii), contestedherein,is stayed,and

MidwestGenerationrequeststhat the Boardorder the Agency to delete the conditionfrom the

permit. Additionally, consistentwith the APA, Conditions7,1.10-3(a)(i) and(ii), contested

herein.are stayed,and, if the Boarddoesnot order theAgency to deletetheseconditionsfrom

the permitpursuantto otherrequestsraisedin this appeal,MidwestGenerationrequeststhat the

Boardorderthe Agency to amendtheseconditionsto reflect the applicability of~212 123(b).

D. CoalHandlingEquipment,CoalProcessingEquipment,andliv Ash Equipment
(Sections 7.2, 7.3, and7.4)

(i) BargeUnloadingandLoading

101, MidwestGenerationemploysbargeunloadingand loadingas anothertneansof

transferringcoal Bargeloadingshouldbe listedat Condition 7.2.2 after“bargeunloading”. For

thesereasons,Condition 7.2.2,contestedherein, is. stayed,andMidwestGenerationrequeststhat

theBoard orderthe Agency to add bargeloadingto the descriptionof the coal receiving

operationsat the Will CountyGeneratingStation.

(ii) Fly Ash Handlingv. Fly AshProcessingOperation

102. No processingoccurswithin the fly ashsystem. It is ahandlingand storage

operationthe sameas coal handlingandstorage.The Agency recognizesin Condition 7.4.5 that

theNSPSfor NonmetallicMineral ProcessingPlantsdoesnot apply “becausethereis no
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eqtitpnicnt usedto crushor grind ash’’ ‘Ibis underscoresMidwestGeneratiomispoint thatthe fly

ashhandlingsystemis not a process.

103. Becausethe fly ashoperationsat the Will County Stationarenot a process,they

arenot subject to the processweight raterule at § 212.321(a).Section212321(a)is not an

applicablerequirementunderTitle V. sincethe fly ashoperationis not a process.“ I’he process

weight tate rule is not a legitimateapplicablerequirementandso is includedin the permit

impermissibly. Condition 7.4.4(c)andall otherreferencesto the processrateweight rule or

§ 212.321(a), including in Section It) of thepermit, shouldbe deleted,

104. Sincethe fly ashoperationis not a process,referenceto it as a processis

inappropriate.The wordprocessandits derivativesin Section7.4 of the permit shouldhe

changedto opera/ionand its appropriatederivativesor, in oneinstance,to hand/ed.to ensure

thatthereis no confusionas to theapplicability of § 212.321(a).

1(35. Consistentwith the APA. the Conditions7.4.3,7.44, 7.4.6,7.4.7,7.4.8.7.4.9.

7.4.10,and 7.4.11, all of which arecontestedherein,arestayed,andMidwestGeneration

requeststhat the Boardorder the Agency to deletethe Conditions7.4.4(c), 7.4.9(h)(ii), andall

other referencesto the processweightraterule, including in Section 10, andaddCondition

7.4.5(b) identilying § 212.321(a)as a requirementthat is not applicableto Will County.

(iii) Fugitive EmissionsLimitations andTesting

106. ‘Ihe Agencyhasappliedthe opacity limitations of § 212.123to sourcesof fugitive

emissionsat the Will CountyGeneratingStationthroughConditions7.2.4(b),7.3.4(b),and

7.4.4(b),all referringbackto Condition5,2.2(b). Applying the opacity limitations of~2 12.123

Midwest Generationdoesnot dispute the Agency’s insistencethat fly ashhandling is subjectto theprocess
weightrate mie becauseit cannotcomnply; in fact, MidwestGenerationcompliesby an impressivemargin.

-46-



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 2, 2005
* * * * * PCB 2006-060 * * * * *

to sourcesof fugitive emissionsis improperand contraryto the Board’s regulatorystructure

coveringPM emissions. In its responseto commentsto this effect,the Agency claimsthat:

[njothing in the State’sair pollution control regulationsstatesthat
the opacity limitation doesnot apply- to fugitive emissionunits.
The regulationsat issue broadly apply to ‘emissionunits.’
Moreover,while not applicableto thesepower plants,elsewherein
the State’sair pollutioncontrol regulations.opacity limitations are
specificallyset for fugitive particulatematteremissionsat marine
terminals,roadways,parking lotsand storagepiles.

ResponsivenessSummary,p.41.

107. ‘l’hat theAgency hadto specificallyestablishfugitive emissionslimitations for

suchsourcesis a strongindication that the regulatorystructuredid not apply the opacity

limitations of~2 12.123to fugitive sources,Fugitiveemissionsare distinctlydifferent in nature

from point sourceemissions.in that point sourceemissionsarc emittedthrougha stack,while

fugitive emissionsarenot emittedthroughsomediscretepoint. Therefore,fugitive emissionsare

addressedseparatelyin the Board’srule at 35 Ill.Adm,Code212.SuhpartK. Theserulescall for

fugitive emissionsplansandspecifically identify the typesof sourcesthat areto becoveredby

theseplans. Condition 5.2,3 echoestheserequirements,andCondition 5,2.4 requiresthe fugitive

emissionsplan.

108. The limitations for fugitive emissionsareset forth at § 212.301. It is a no-visible-

emissionsstandard,as viewedat the propertyline of the source. The measurementmethodsfor

opacityareset forth at § 2 12.109,whichrequiresapplicationof Method9 as appliedto

§ 212.123. It includesspecificprovisionsfor readingthe opacityof roadwaysandparkingareas.

However, § 212.107,the measurementmethodfor visible emissions,says,“l’his Subpartshall

not apply to Section212.301of this Part.” Therefore,with the exceptionofroadwaysand

parkinglots, the Agencyis precludedfrom applyingMethod9 monitoringto fugitive emissions,
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leavingno mannerfor monitoringopacity from fugitive sourcesotherthan the methodset forth

in § 212.301. This reinforcesthediscussionaboveregardingthe structureof Part 212 andthat

§ 212.123doesnot apply to sourcesof fugitive emissionsotherthanwherespecificexceptionsto

that generalnonapplicahilityareset forth in the regulations.

109. As § 212.107specifically excludesthe applicability of Method 9 to fugitive

emissions.the requirementsof Condition7.2.7(a),7.3.7(a),and7.4.7(a)areclearly inappropriate

anddo not reflect applicablerequirements.Therefore,they,alongwith Conditions7.2.4(b),

7.3.4(b),and 7.4.4(h),must he deletedfrom the permit. Except for roadwaysand parkinglots,

§ 212.123is not an applicablerequirementfor ftgitive emissionssourcesandthe Agency’s

inclusionof conditionsfor fugitive sourcesbasedupon § 212.123and Method9 is unlawful. To

the extenlthat Condition 7.2.12(a),7.3.12(a).and 7.4.12(a)rely on Method9 for demonstrations

of compliance,it, too, is unlawful.

110. The Agency alsorequiresstack testsof thehaghousesat Conditions7.2.7(b),

7.3.7(b).and 7.4.7(h). PM stacktestingwould he conductedin accordancewith TestMethod5.

However,a part of complyingwith MethodSis complyingwith Method 1, whichestablishesthe

physicalparametersnecessaryto test. MidwestGenerationcannotcomply with Method I. The

stacksandventsfor such sourcesas smallbaghousesandwetting systemsare narrowandnot

structurallybuilt to accommodatetestingports andplatforms for stacktesting. The PM

emissionsfor thesetypesof emissionsunits arever small. The inspections,monitoring,and

recordkeepingrequirementsaresufficient to assurecompliance.Theseconditionsshould be

deletedfrom the permit.

Ill. For thesereasons,consistentwith the APA, Conditions7.2.4(b).7.2.7(a),7.2.7(b)

7.2.12(a),7.3.4(b),7.3.7(a),7.3.7(b),7.3.12(a),7.4.3(h),7.4.7(a),7.4.7(b),and 7.4.12(a),all
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contestedherein.are stayed.andMidwestGenerationrequeststhat the Boardorder the Agency

to deletetheseconditionsto the extentthat theyrequirecompliancewith § 2l2.l23 andMethod

9 or stacktestingand,thereby.compliancewith Methods 1 and5.

(iv) TemporaryFly Ash Storage“Facility”

112. Condition 7.4.3(h)(iii) refers to astorage“facility” for temporarystorageof fly

ashshouldthat becomenecessary.The implicationof the wordft;c///~vis a building or other

typeof enclosure.Midwest Generationobjectsto theuseof the wordfutility without

clarification that it includestemporarystoragein pileson the ground. For this reason,consistent

with the APA, Condition7.4.3(h)(iii), contestedherein, is stayed,andMidwestGeneration

requeststhat the Boardorderthe Agency to clari~’the conditionappropriately.

(v) TestingRequirementsfor Coal handling,CoalProcessing,and Fly Ash Handling
Operations

113. The final permit providesat Condition 7.4.7(a)(ii)that Midwest Generation

conductthe opacitytestingreqtnredat Condition7.4.7(a)(i)for a periodof at least30 minutes

“unlessthe averageopacitiesfor the first 12 minutesof observation(two six-minuteaverages)

areboth lessthan 5.0 percent.~‘~1’heoriginal drali andproposedpermits(June2003 and October

2003,respectively)containedno testingrequirementfor fly ashhandling. Thistesting

requirementfirst appearedin the draft revisedproposedpermitof December2004,andat that

time allowedfor testingto he discontinuedif the first 12 minutes’ observationswereboth less

than 10%. In the seconddraftrevisedproposedpermit (July 2005), theAgency inexplicably

reducedthe thresholdfor discontinuationof thetest to 5%.
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114. lhe Agency providedno explanationfOr (1) treatingfly ashhandlingdi lièrentlv

from coal handlingin this regard(seeCondition 7.2.7(a)(ii)20)or (2) reducingthe thresholdfrom

10% to 5%. Becausethe Agencyhasnot providedan explanationfor this changeat the time that

the changewas madeto provideMidwestGenerationwith the opportunity,at worst, to try to

understandthe Agency’s rationaleor to commenton the change,the inclusionof this changein

the thresholdfor discontinuingthe opacitytest is arbitraryandcapricious. Condition 7.4.7(a)(ii)

is inextricablyentwinedwith 7.4.7(a),andsoMidwest Generationmust appealthis underlying

conditionas well.

115. For thesereasons,Condition 7.4.7(a),which is againcontestedherein, is stayed,

and,without concedingits appealof theseconditionsas to their appropriatenessatall, as stated

above,Midwest Generationrequeststhat if the conditionsmustremainin the permit the Board

order the Agency to amendCondition7.4.7(a)(ii) to reflect the 10% threshold,rather thanthe 5%

threshold,for discontinuationof the opacity test, althoughMidwest Generationspecificallydoes

not concedethat Method 9 measurementsare appropriatein the first place.

(vi) InspectionRequirementsfor CoalHandling,CoalProcessing,andFly Ash Handling
Operations

116. Conditions7.2.8(a).7.3.8(a),and7.4.8(a)containinspectionrequirementsfor the

coal handling,coal processing,andfly ashhandlingoperations,respectively. In eachcase,the

conditionrequiresthat “[t]heseinspectionsshallbe performedwith personnelnot directly

involved in the day-to-dayoperationof the affectedoperations the Agency providesno

basisfor this requirementotherthana discussion,afterthe permithasbeenissued,in the

ResponsivenessSummaryat page19. TheAgency’s rationaleis that the personnelperforming

20 “The durationof opacityobservationsfor eachtest shall beat least30 minutes(five 6-minute averages)unless

the average opacitiesfor thefirst 12 minutesof observations(two 6-minuteaverages)areboth lessthan 0.0
percent.” (Emphasisadded.)
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the inspectionshould he“~fresh’”and“independent”’of the daily operation,hut the Agency

doesnot tell uswhy being“fresh” and“independent”are“appropriate”qualificationsfor suchan

inspector. The Agencyrationalizesthat Method22, i.e., observationfor visible emissions.

applies,and so the inspectorneedhaveno particularskill set. The opacity requirementfor these

operationsis not 0% or no visible emissionsat the point of operation,hut ratherat the property

line. Therefore,exactlywhat the observeris supposedto look at is not at all clear.2’

117. Thereis no basisin law or practicalityfor this provision. To identify in a CAAPP

permit condition who can performan inspectionis oversteppingthe Agency’sauthorityand

clearlyexceedsany gapfilling authoritythat maysomehowapply to theseobservationsof

fugitive dust. The requirementmustbe strickenfrom the permit.

118. The Agencyhasincludedin Conditions7.2.8(b)and 7.3.8(b)that inspectionsof

coal handlingandcoal processingoperationsbe conductedeven’ 15 monthswhile the processis

not operating. Condition 7.4.8(b)containsa correspondingrequirementfor fly ashhandling,but

on a nine-monthfrequency. The Agency has not madeit clear in a statementof basisor eventhe

ResponsivenessSummaiywhy theseparticularfrequenciesfor inspectionsare appropriate.

Essentially,the Agencyis creatingan outageschedule,as theseprocessesare intricatelylinked to

the operationof the boilers, In any givenareaof the station,station personnelare constantly

alertto any“abnormal” operationsduring the courseof the day. Although thesearenot formal

inspections,theyare informal inspectionsandactionis takento addressany “abnormalities”

observedas quickly as possible. It is MidwestGeneration’sbest interestto run its operationsas

efficiently andsafelyas possible. While the Agencycertainlyhasgapfilling authority,the

gapfillingauthorityis limited to whatis necessaryto ensurecompliancewith permit conditions.

2] The Agency’srequirementsin this conditionalso underscoreMidwestGeneration’sappealof theconditions

applyinganopacity limitation to fugitive sources,aboveat Section llI.J(iii).
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SccAppalachianPower. It is n aclearat all how thesefrequenciesof inspectionsaccomplish

that end. Rather, it appearsthat theseconditionsareadministrativecompliancetrapsfor work

that is doneas part of the normal activities atthe station.

119. Moreover,the Agency doesnot providea rationaleas to why the frequencyof fly

ashhandlinginspectionsshould he greater(more frequent)than for theotheroperations.

120. As theseoperationsmustbe inspectedwhentheyarenot operating,andas they

would not operateduring an outageof the boiler, it is not necessaryfor the Agency to dictate the

I’requencyof the operations. Rather,it is logical that theseinspectionsshouldhe linked to boiler

outages.Moreover,theseoperationsare inspectedon monthlyor weekly basespursuantto

Conditions7.2.8(a).7.3.8(a).and 7.4.8(a).and so anymaintenanceissueswill he identified long

beforethe 15- or nine-monthinspections.

121. Conditions7.2.8(h),7.3.8(b),and 7.4.8(h)requiredetailedinspectionsof the coal

handling,coalprocessing,andfly ashhandlingoperationsboth beforeandafter maintenancehas

beenperformed. The Agencyhasnot provideda rationalefor thisrequirementandhasnot cited

an applicablerequirementfor theseconditions, this level of detail in a CAAPP permit is

unnecessaryandinappropriateandexceedsthe Agency’sauthorityto gapfill. These

requirementsshouldbe deletedfrom thepermit.

122. Condition7.2.8(a)requiresinspectionsof the coal handlingoperationson a

monthlybasisandprovides“that all affectedoperationsthat arein routine serviceshallbe

inspectedat leastonceduringeachcalendarmonth.” Sincethe first sentenceof the condition

alreadystatesthattheseoperationsare to be inspectedon a monthlybasis,the last clauseof the

conditionappearssuperfluous. However,until the July 2005 draft revisedproposedperitut, the

languagein thisclausewas “that all affectedoperationsshallbe inspectedat leastonceduring
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eachcalendarquarter.’22 The Agency hasprovided no explanationas to why the frequencyof

the inspectionshasbeenincreased.

123. For thesereasons,Conditions7.2.8(a).7.3.8(a),and7.4.8(a),and the

correspondingrecordkeepingconditions,7.2.9(d),7.3.9(c),and7.4.9(c).all of which are

contestedherein.arc stayedconsistentwith the AI1A, andMidwest Generationrequeststhat the

Boardorderthe Agency to deletethoseprovisionsof theseconditionsthat dictatewho should

performinspectionsof theseoperations,to delete the requirementcontainedin theseconditions

that Midwest Generationinspectbeforeandafter maintenanceandrepairactivities.

Additionally, Conditions7.2.8(h),7.3.8(b),and 7.4.8(h),contestedherein,arestayedpursuantto

the APA, andMidwestGenerationrequeststhatthe Board orderthe Agency to alter the

frequencyof the inspectionsto correspondto boiler outages.

(vii) RecordkeepingRequirementsfor CoalHandling,CoalProcessing,andFly Ash
HandlingOperations

124. The demonstrationsconfirmingthat the establishedcontrol measuresassure

compliancewith emissionslimitations, requiredat Conditions7.2.9(h)(ii), 7.3.9(h)(ii) and

7.4.9(b)(ii). havealreadybeenprovidedto the Agency in the constructionand CAAPP permit

applications.Theseconditionsareunnecessarilyredundant,andresubmittingthe demonstrations

pursuantto Conditions7.2.9(b)(iii), 7.3.9(b)(iii), and7.4.9(b)(iii) servesno compliancepurpose.

Also, Conditions7.2.9(b)(iii), 7.3.9(b)(iii), and7.4.9(b)(iii) rely upon Condition 5.6.2(d),

contestedherein. Conditions7.2.9(b)(ii), 7.2.9(b)(iii), 7.3.9(b)(ii), 7.3.9(b)(iii). 7.4.9(h)(ii), and

7.4.9(b)(iii) shouldbe deletedfrom the permit.

22 That is, not all aspectsof the coal handlingoperationsarerequiredto he inspectedduringoperationon a

monthly basis.
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125. Moreover,Conditions7.2.9(h)(iii), 7.3.9(h)(iii), and 7.4.9(h)(iii) include reporting

requirementswithin the recordkeepingrequirements,contraryto the overall structureof the

permit. MidwestGenerationhasalreadyobjectedto the inclusionof theseconditionsfor other

reasons.In anyevent, theyshouldnot appearin Condition 7.x.9,

126. Conditions7.2.9(d)(ii)(13). 7.3.9(d)(ii)(l ). and 7.4.9( )(ii)(B) are redundantof

7.2.9(d)(ii)(E), 7.3.9(d)(ii)(Ii), and 7.4.9(c)(ii)(h),respectively.Such redundancyis not

necessary.Conditions7.2.9(d)(ii)(B),7.3.Q(d)(ii)(B), and7.4.9(c)(ii)(B) shouldhe deletedfrom

the permit.

127. (2ondition 7.2.9(e)(ii).7.2.9(e)(vii),7.3.9(d)(ii), 7.3.9(d)(vii), 7.4.9(d)(ii).and

7.4.9(d)(vii) requireMidwestGenerationto providethemagnitudeofPM emissionsduringan

incidentwherethe coal handlingoperationcontinueswithout the useof control measures.

MidwestGenerationhasestablishedthat it hasno meansto measureexactPM emissionsfrom

any processon acontinuingbasis, The Agencyunderstandsthis. ~1herefore,it is not appropriate

for the Agency to requirereportingof the magnitudeof PM emissions.

128. The Agencyusesthe wordprocessin Condition7.2.9(f~ii)ratherthan

operation,23perhapsbecauseuseof operationat this point would he repetitious. While this may

seemavery minor point, it is a point with a distinction. The wordprocess,as the I3oardcan see

in Section7.4 of the permitrelativeto the fly ashhandlingoperation,canbe abuzzwordthat

implicatesthe applicabilityof theprocessweightraterule. Midwest Generationwantsthereto

be no possibility thatanyonecan construecoal handlingas aprocesssubjectto the process

weight raterule. Therefore,Midwest Generationhasrepeatedlyrequestedthat the Agency

substituteoperaiionor somesynonymfor processin this context.

23 ‘Recordsfor eachincident when operationof an affectedprocesscontinuedduring malfunctionor breakdown,

(Emphasisadded.)
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129. The Agencyprovidedno rationaleandstill providesno authority For its inclusion

of Conditions7.2.9( )(i)(B) and7.3.9(c)(i)(B). observationsof coal tines,andCondition

7.4.9(c)(i)(B),observationsof accumulationsof fly ash in the vicinity of the operation. The

Agencydid addresstheseconditionsafter the thct in the ResponsivenessSummary,hut did not

provide an acceptablerationaleas to why the provisionsareeventhere. The Agencysays,with

respectto the accumulationof fines,as follows:

Likewise, the identificationof accumulationsof fines in the
vicinity oFa processdoesnot requiretechnicaltraining. It merely
requiresthat an individual be ableto identify accumulationsof coal
dustor other material. This is alsoan actionthat could he
perfonnedby amemberof the generalpublic. Moreover,this is a
reasonablerequirementfor the plants for which it is beingapplied,
whichare requiredto implementoperatingprogramsto minimize
emissionsof fugitive dust. At suchplants,accumulationsof tines
canpotentiallycontributeto emissionsof fugitive dust,as they
could becomeairbornein the wind.

ResponsivenessSummary,p. 19. The heartof the matter lies in the next-to-lastsentence:

‘plants hich arerequiredto implementoperationprogramsto minimize emissionsof

fugitive dust,” This is accomplishedthroughfugitive dustplans,requiredat 35 lll.Adm.Code

§ 212.309andConditionS 4. The elementsof fugitive dustplansare set forth at § 212.310 and

do not include observationsof accumulationsof fines or fly ash. In fact, nothingin theBoard’s

rulesaddressesobservingthe accumulationof fines or fly ash.

130. Observingaccumulationsof finesandfly asharenot applicablerequirements;

therefore,their inclusion in the permit violatesTitle V andAppalachianPowerby imposingnew

substantiverequirementsuponthepermitteethroughtheTitle V permit. Additionally, observing

accumulationsof fines andfly ashcannotreasonablybe includedundergapfilling, as theyare

not necessaryto assurecompliancewith the permit. The assuranceof compliancewith the

fugitive dustrequirementsrestswithin theadequacyof the fugitive dustplan,which musthe

-55-



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 2, 2005
* * * * * POB 2006-060 * * * * *

suhniittedto the Agency br its review.pursuantto § 2 I 2.309(a),andperiodically updated,

pursuantto § 212.312. If the permitteedoesnot comply with its fugitive dustplanor the Agency

finds that the fugitive dustplanis not adequate.thereareproceduresandremediesavailableto

the Agency to addressthe issue. However,thoseremediesandproceduresdo not fall within the

scopeof gaptilling to the extentthat theAgency can requireby permitwhat mustbe includedin

the fugitive dustplanbeyondthe specificationsof the regulation. Likewise, the Agencycannot

supplementthe fugitive dustplan, the regulatorycontrol plan, throughthe permit.

131. Given thatthe fly ashsystemresultsin few emissions,rarely breaksdown, and is

a closedsystem,thereis no apparentjustification For the trigger for additional recordkeeping

whenoperatingduringmalfunction/breakdownbeingonly onehour in Condition 7.4.9(e)(ii)(E)

comparedto the two hoursallowedfor coal handling(Condition7.2.9(fl(iiXE)) andcoal

processing(Condition 7.3.9(t~ii)(E)).The Agencyhasprovided no rationalefor this difference.

Moreover, in earlierversionsof the permit. this time trigger was two hours. Seethe June2003

drahpermitandthe October2003 proposedpermit.

132. For thesereasons,Conditions,7.2.9(b)(ii). 7.2.9(b)(iii), 7.2.9(d)(i)(B),

7.2.9(d)(ii)(B), 7.2.9(e)(ii), 7,2.9(e)(vii),7.2.9(f)(ii), 7.3.9(h)(ii). 7.3.9(b)(iii), 7.3.9(d)(i)(B),

7.3.9(d)(ii)(l3),7.4.9(c)(ii)(B), 7.4.9(d)(ii), 7.4.9(d)(vii).7.3.9(d)(i)(B), 7.3.9(d)(ii)(B)and

7.4.9(c)(ii)(B),7.3.9(e)(ii), 7.3.9(e)(vii).7.4.9(b)(ii), 7.4.9(b)(iii), 7.4.9(c)(iXB),and

7.4.9(e)(ii)(E),all contestedherein,arestayedconsistentwith theAPA,andMidwestGeneration

requeststhat the Boardorderthe Agencyto deleteConditions,7.2.9(h)(ii), 7.2.9(b)(iii),

7.2.9(d)(i)(B),7.2.9(d)(i)(B), 7.3.9(b)(ii), 7.3.9(b)(iii), 7.4.9(b)(ii), 7.4.9(b)(iii), and

7.4.9(c)(i)(B);add theconceptof estimatingthe magnitudeof PM emissionsto Condition
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7.2.9(e)(ii);substitutethe word opera/ian for the wordprocess in Condition 7.2.9(~lXii); and

changeonehourto two hoursin Condition 7.4.9(c)(ii)(E).

(viii) ReportingRequirementsfor Coal Handling, CoalProcessing,andFly Ash Handling
Operations

133. Conditions7.2.10(a)(ii), 7.3.10(a)(ii), and 7.4. 1 0(a)(ii) requirenotiticationto the

Agency for operationof supportoperationsthat werenot in compliancewith the applicablework

practicesof Conditions7.2.6(a),7.3.6(a),and 7.4.6(a).respectively,for more than 12 hoursor

four hourswith respectto ashhandlingregardlessof whethertherewereexcessemissions.

Conditions7.2.6(a),7.3.6(a),and7.4.6(a)identi~’the measuresthat MidwestGeneration

employsto control fugitive emissionsatthe Will CountyGeneratingStation, Implementationof

thesemeasuresis set forth in the fugitive dustplanrequiredby Condition 5.2.4 and § 212.309

hut not addressedin Conditions7.2.6.7.3.6,or 7.4.6. TheAgency’s concernherein Conditions

7.2.10(a)(ii), 7.3.10(a)(ii), and7.4.1 0(a)(ii) shouldbe with excessemissionsandnot with

whethercontrol measuresare implementedwithin the past 12 or four hours,as the fugitive dust

plandoesnot require implementationof thosecontrol measurescontinuously. ‘There are

frequently 12- or four-hourperiodswhenthe control measuresarenot appliedbecauseit is not

necessarythat theybe appliedor it is dangerousto apply them. Theseconditionsshouldbe

amendedto reflectnotificationof excessemissionsandnot of failure to apply work practice

control measureswithin the past 12 or four hours. Midwest Generationnotesthatthe Agency

hasprovidedno explanationas to whyashhandlingin Condition 7.4.l0(a)(ii) hasonly a four-

hourwindow while coal handlingandprocessinghavea 12-hourwindow.

134. Conditions7.2.10(b)(i)(A), 7.3.10(b)(i)(A), and7.4.10(b)(i)(A) requirereporting

whenthe opacity limitation ~ havebeenexceeded.That a liniitation ~jgy havebeenexceeded
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doesnot rise to the level of an actual exceedance.Midwesi Generationbelievesit is beyondthe

scopeof the Agency’sauthorityto requirereportingof suppositionsof exceedances,

135. Additionally, in thesesameconditions(Le.. 7.2. lO(h)(i)(A), 7.3.10(h)(i)(A)), and

7.4. l0(h)(~(A),the Agencyrequiresreportingif’opacity exceededthe limit for “five or more6-

minuteaveragingperiods” (“four or more” for ashhandling). ‘[he nextsentencein the condition

says,“(Otherwise or no morethanlive 6—minute averagingperiods 24 The ash

handlingprovisionsays“no morethanthree”(Condition7.4.10(b)(i)(A)). The languagein

Condition 7.4.l0(b)(iXA) is internally consistent;however,the languagein Conditions

7.2. l0(h)(i)(A) and7.3.lO(b)(i)(A) is not. ‘[he way thesetwo conditionsare~Titten, the

permitteecannottell whetherfive six-minuteaveragingperiodsof excessopacityreadingsdo or

do not requirereporting. In older versionsof the permit. five six-minute averagingperiodsdid

not triggerreporting. In fhct, theAugust2005 proposedversionsof the permit is the first time

that five six-minuteaveragestriggeredreporting. The conditionsshouldhe amendedto cIariI~r

that excessopacityreportingin Conditions7.2.lO(b)(i)(A)and7.3.lO(h)(i)(’A) is triggeredafter

five six-minuteaveragingperiodsand,as discussedbelow, thattheseaveragingperiodsshould

be consecutiveor occurwithin somereasonableoutsidetimeframeandnot just randomly.

136. As is the casewith otherpermit conditionsfor the fly ashhandlingoperations,the

reportingrequirementsduringmalfunetionlhreakdownat Condition7.4.10(b)(i)(A) for this

supportoperationare different from thosefor the coal handlingandcoal processingoperations,

MidwestGenerationmustnotit~’theAgency immediatelyfor eachincidentin which opacityof

the fly ashoperationsexceedsthe limitation for four or moresix-minuteaveragingperiods,while

for coal handlingandcoal processing,suchnotificationis requiredapparently(seediscussion

24 With rio closeto the parenthesesin the condition.
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ahove)only alter five six-minuteaveragingperiods. SeeConditions7.2.10(h)(i)(A) and

7.3.10(b)(i)(A). The Agencyhasprovidedno basisfor thesedifferencesor for why it changed

the immediatereportingrequirementfor ashhandlingfrom five six-minuteaveragingperiods,as

in the October2003 proposedpermit, to the four six-minuteaveragingperiods. Additionally, the

Agencyhasdeletedthe time frame duringwhich theseopacityexceedancesoccurin this

provision25in all threesections—-7.2.lO(h)(i)(A), 7.3.10(h)(i)(A), and7.4.10(b)(i)(A). Cf.’, the

October2003 proposedpermit. The lackof a timeframefor theseoperationshasthesame

problemsas discussedaboveregardingtheboilers. The trigger for reportingexcessopacity for

all threeof theseoperationsshould hethe sametimeframe. The Agencyhasprovidedno

justification as to why they shouldbe different,andgiven the complexitiesof the permitting

requirementsgenerally,havingthesereportingtimeframesdifferentaddsanotherandan

unnecessarylayerof potential violation trips for the pcrmittec. No environmentalpurposeis

servedby havingthem different.

137. The Agency requiresat Conditions7.2.lO(hXii)(C), 7.3.l0(b)(ii)(C).and

7.4.10(b)(ii)(C) that MidwestGenerationaggregatethe durationof all incidentsduring the

precedingcalendarquarterwhenthe operationscontinuedduringmalfunctionlbreakdownwith

excessemissions. MidwestGenerationis alreadyrequiredat Conditions7.2.10(b)(ii)(A),

7.3.10(b)(ii)(A),and7.4.10(b)(ii)(A) to providethe durationof eachincident. It is not at all

apparentto MidwestGenerationwhy the Agency needsthis additionalparticularbit of data. The

Agencyhasnot identified anyapplicablerequirementthat servesas thebasis for this provision

otherthanthe generalreportingprovisionsof Section39.5 of theAct. It is not apparentthat this

25 That is, that theaveragingperiodsareconsecutiveor occurwithin sometimeframe,such as two hours.
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requirementservesany legitimate gaptilling purpose. For thesereasons,theseconditionsshould

he deletedfrom the permit.

138. Conditions7.2.10(bXii)(D), 7.3. l0(h)(ii)(D), and7.4.] 0(h)(ii)(D) require

reporting that therewereno incidentsof malfunction/breakdown,andsono excessemissions,in

the quarterlyreport. The provisionsin Section7.1.] 0_226require reportingonly if thereare

excessemissions,andCondition 7.1.10-3.which addressesmalfunction/breakdownspecifically,

requiresonly notificationandonly of excessemissions. Reportingrequirementsfor the support

operationsduring malfunction/breakdownshould be limited to reporting excessemissionsand

shouldnot he requiredif thereareno excessemissions.

139. For thesereasons,Conditions7.2.lO(a)(ii), 7.2.lO(b)(i)(. ). 7.2.! 0(b)(ii)(C),

7.2.10(h)(iiXD),7.3.10(a)(ii), 7.3.10(h)(i)(A),7.3.l0(h)(ii)(C), 7.3.10(b)(ii)(D).7.4.10(a)(ii),

7.4.1 0(b)(i)(A), 7.4.l0(b)(ii)(C), and7.4.10(b)(ii)(D), all contestedherein,arestayedpursuantto

the APA. and Midwest Generationrequeststhatthe Boardorder the Agencyto qualify that

Conditions7.2.l0(a)(ii), 7.3.lO(a)(ii),and7.4.10(a)(ii)arelimited to notificationwhenthereare

excessemissionsratherthan whencontrol measureshavenot beenapplied for a 12-hourperiod

or four-hourperiod in thecaseof ashhandling;to addatimeframel’or opacityexceedances

occun’ingduringoperationduringmalfunction/breakdownfor immediatereportingto the

Agencyin Conditions7.2.10(b)(i)(A),7.3.10(b)(i)(A), and7.4.10(b)(i)(A); to changethe number

of six-minuteaveragingperiodsto six andto deletethe requirementfor reportingsuppositionsof

excessopacity in Conditions7.2.10(b)(i)(A),7.3.1O(b)(i)(A),and7.4.l0(b)(i)(A); to delete

Conditions7.2.10(b)(ii)(C),7.3.lO(b)(ii)(C). and 7.4.10(b)(ii)(C).

26 Conditions7.!. IO-2(b)(iii), (cXiii), (d)(iii). and(d)(iv).
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(ix) Work Practicesfor Coal ProcessingEquipment

140. Condition 7.3.6(b)imposeslimitations on PM emissionsfrom BreakerBuilding

Baghouse(BFI-S). However,the breakerbuilding at Will Countyhastwo baghouses,BH-5 and

BH-6. that receivedconstructionpermitson October25, 1996 (PermitNo. 960900I 3) and

December15, 1999 (Permit No. 99020105),respectively.In addition,accordingto PermitNo.

96090013,the PM emissionslimit for BreakerBuilding Baghouse(BH-5) is 0,53 pounds/hour

and2.31 tons/year,and accordingto the PermitNos. 73030969and99020105,the PM emissions

limit for BreakerBuilding Baghouse(Bil-6) is 0.21 pounds/yearand0.93 tons/year.

141. For thesereasons,Condition 7.3.6(b)is stavedpursuantto the APA, and Midwest

Generationrequeststhat the Boardorder the Agencyto changeCondition7.3.6(b)to accurately

reflectthePM emissionlimitations setforth in Permits96090013,73030969and99020105.

E. GasolineStorageTank
(Section7.5)

(I) GasolineSamplingandAnalysis Requirements

142. Whilegasolinesamplingstandardsandmethodsare includedin 35 IIl,Adm.Codc

§ 218.585,thereis not arequirementin that sectionthat dispensersor users(Ic., consumer)of

the gasolineperformsuchsampling. The samplingat gasolinestationsis typically performedby

the Departmentof Agriculture’sWeightsand Measuresgroup,andtheyprovidethe stickersthat

oneseeson gasolinepumpscertifying that the gasolinemeetsstandardsfor octane,Reidvapor

pressure(“RVP”), andso forth. Section218.585requiresrefinersandsuppliersof gasolineto

statethat the gasolinethat theysupplycomplieswith RVP requirements.~ are the parties

who are requiredto performthe requisitesamplingpursuantto the standardsand methods

includedin § 218.585. MidwestGenerationis not a“supplier” of gasolineas the tennis usedin

§ 218.585;rather,Midwest Generationis aconsumerof gasoline. While it is incumbentupon
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MidwestGenerationto ensurethat the gasolinein their storagetanks complieswith RVP

limitations, the properstatementfrom Midwest Generation’ssupplierof the gasoline’s

complianceis sufficient under§ 218.585 for compliancewith this regulation. The regulationis

not, strictly, an “applicablerequirement”[or Midwest Generation,andthe Condition 7.5.7(a)

shouldhe strickenfrom the permit. Recordkeepingrequirementsaresufficient to ensure

compliancewith the R\TP limitations that areapplicableto a consumersuch as Midwest

Generation,at Condition 7.5.12(b).

143. For thesereasons,consistentwith the.4P4,Conditions7.5.7(a)and 7.5.12(b).

contestedherein,arestayed,andMidwest Generationrequeststhat the Boardorder the Agency

to deleteCondition 7.5.7(a)andto deletereferenceto samplinggasolineas a meansof

demonstratingcompliancein Condition7.5.12(b). Also, notethat the Agency’scitationsto the

regulationsare inconect.

(ii) InspectionRequirements

144. The Board’sregulationsfor gasolinedistributionaresufficient to assure

compliance.Therefore,the Agency’s inclusionof permitconditionsspecifyinginspectionsof

variouscomponentsof the gasolinestoragetankoperationexceedsits authorityto gapfill. These

requirementsareatCondition7.5.8(a). Certainly,thereis no regulatorybasisfor requiringany

inspectionswithin the two-month timeframeincludedin Condition7.5.8(a).

145. Therefore,consistentwith theAPA, Condition 7.5.8(a)andthe corresponding

reeordkeepingcondition,7.5.9(b)(v),contestedherein,arestayed,andMidwestGeneration

requeststhatthe Boardorderthe Agencyto delete theseconditionsfrom the permit.
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(iii) RecordkeepingRequirements

146. Conditions7.5.9(b)(iii) and7.5.9(d)areredundant.Both requirerecordsof the

RVP of the gasolinein the tank. MidwestGenerationrequeststhat the Boardorder the Agency

to deleteCondition 7.5.9(h)(iii) from the permit. As a contestedcondition.Condition 7.5.9(b)~)

is stayedpursuantto the APA.

F. MaintenanceandRepairLops
(Sections 7.1, 7.2, 7.3, 7.4)

147. Thepermit includesrequirementsthat MidwestGenerationmaintainmaintenance

andrepairlogs for eachof thepermittedoperations.However,the requirementsassociatedwith

theselogs differ amongthe variousoperations,which addsto the complexity of the permit

unnecessarily.Speci[icallv,Conditions7.1.9(b)(i),72.9(a)( i), 7.3.9(a~ii).and7.4.9(a)(ii),

requirelogs for eachcontrol deviceor for the permittedequipmentwithout regardto excess

emissionsor malfunctionfbreakdown.Conditions7.l.9(li)(i). 7.2.9(1)0),7.39(e)(i), and

7.4.9(e)(i)requirelogs for componentsof operationsrelatedto excessemissionsduring

malfimctionlbreakdown.Conditions7.2.9(d)(i)(C),7.3.9(c)(i)(C),and7,4.9(c)(i)(C)require

descriptionsof recommendedrepairsandmaintenance,a reviewof previouslyrecommended

repairandmaintenance,apparentlyaddressingthe statusof the completionof suchrepairor

maintenance.Conditions7,2.9(d)(ii)(B)-(F),7.3.9(e)(ii)(B)-(F),and7.4.9(e)(ii)(B)-(F) go even

furtherto requireMidwestGenerationto recordthe observedconditionof the equipmentand a

summaryof the maintenanceandrepairthat hasbeenor will heperformedon thatequipment,a

descriptionof the maintenanceor repairthat resultedfrom the inspection,anda summaryof the

inspector’sopinionof the ability ofthe equipmentto effectively andreliably control emissions.

148. Eachsectionof the permit shouldbeconsistenton the recordkeeping

requirementsfor maintenanceandrepairof emissionunitsandtheir respectivepollution control
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equipment.Consistencyshould he maintainedacrossthe permit for maintenanceandrepair logs

wherebyrecordsare requiredonly if anyemissionunit, operation,processor air pollutioncontrol

equipmenthasa malfunctionandhreakdo~vnwith excessemissions.

149. Conditions72.9(d)(i)(D), 7.3.9(c)(i)(D)and7.4.9(c)(i)(D)require “[al summary

of the observedimplementationor statusof actual control measures,as comparedto the

establishedcontrol measures.”MidwestGenerationdoesnot understandwhat thismeans. These

conditionsarc ambiguous.without clearmeaning,andshould be deletedfrom the permit.

ISO. Theserequirementsexceedthe limitations on the Agency’sauthorityto gapfill.

The purposesof maintainingequipmentare multifold, including optimizationof operationas

well as for environmentalpurposes.The scopeof the Agency’s concernis compliancewith

environmentallimitations and thatis the scopethat shouldapply to recordkecping.The

maintenancelogs requiredin this permitshould beconsistentlylimited to logs of repairs

correctingmechanicalproblemsthatcausedexcessemissions.

151. For thesereasons,Conditions7.1.9(b)(i), 7.2.9(a)(ii),7.2.9(dXi)(C),

7.2.9(d)(i)(D), 7.2.9(d)(ii)(B)-(E). 7.3.9(a)(ii),7.3.9(c)(i)(C). 7.3.9(c)(i)(D),7.3.9(c)(ii)(B)—(E),

7.4.9(a)(ii),7.4.9(c)(i)(C), 7.4.9(e)(i)(D),and 7.4.9(c)(ii)(B)-(E),all contestedherein,are stayed

consistentwith the APA, and MidwestGenerationrequeststhat the Boardorderthe Agency to

deletetheseconditions.

C. TestingProtocolRequirements
(Sections 7.1, 7.2, 7.3,7.4)

152. The permit containstestingprotocolrequirementsin Section7.1, 7.2, 7.3 and7.4

that unnecessarilyrepeattherequirementsset forth at Condition8.6.2. Condition8.6.2.a

GeneralPermitCondition,providesthat specificconditionswithin Section 7 maysupersedethe

provisionsof Condition8.6.2. Wheretheconditionsin Section7 do not supersedeCondition
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8.6.2 but merelyrepeatit, thoseconditionsin Section 7 shouldbe deleted. Includedas theyare,

theypotentiallyexposethe permitteeto allegationsofviolations baseduponmultipleconditions,

whenthoseconditionsaremereredundancies.Ihis is inequitable. It is arbitraryand capricious

and suchconditionsin Section7 shouldhe deletedfrom the permit.

153. Morespecifically, Conditions7.1 .7(e)(i), 7.2.7(bXiii), 7.3.7(b)(iii), and

7.4.7(b)(iii) repeatthe requirementthat testplansbe submittedto the Agencyat least60 days

prior to testing. This 60-daysubmittalrequirementis part of Condition 8.6.2 as well. Condition

7.1.7(e),on the otherhand,properlyreferencesCondition 8.6.3 andrequiresadditional

informationin the test reportwithout repeatingCondition 8.6.3. I lowever,Conditions

7.2.7(b)(v),7.3.7(b)(v),and7.47(b)(v) requireinformationin the testreport that is the sameas

the informationrequiredby Condition 8.6.3. To the extentthat the informationrequiredby the

conditionsin Section7 repeatthe requirementsof Condition 8.6.3,theyshould bedeleted.

154. For thesereasons,Conditions7.1.7(c)(i), 7.2.7(h)(iii), 7.2.7(h)(v). 7.3.7(b~iii),

7.37(h)(v), 7.4.7(b)Oii).and 7.4.7(b)(v).contestedherein,arestayedpursuantto the APA, and

Midwest Generationrequeststhat the Boardorder the Agencyto delete7.1 .7(c)(i). 7.2.7(b)(iii),

7.3.7(b)(iii), and7.4.7(b)(iii) andto amendConditions7.2.7(b)(v),7.3.7(b)(v),and7.4.7(bXv)

suchthat theydo not repeatthe requirementsof Condition 8.6.3.

H. StandardPermitConditions
(Section9)

155. MidwestGenerationis concernedwith the scopeof the term “authorized

representative”in Condition 9.3, regardingAgencysurveillance.At times,the Agencyor

USEPAmayemploycontractorswho would betheir authorizedrepresentativesto performtasks

that could requirethemto enteronto MidwestGeneration’sproperty. Suchrepresentatives,

whethertheyarethe Agency’s or USEPA’s employeesor contractors,mustbe subjectto the
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limitations imposedby applicableConfidential Businesslnfbrmation(“CBI”) claimsand by

MidwestGeneration’shealthand safetyrules. MidwestGenerationbelievesthat this condition

needsto makeit clear that MidwestGeneration’sCBI andhealthandsafety requirementsare

limitations on surveiI lance.

156. For thesereasons,Condition9.3, contestedherein,is stayedpursuantto the APA,

and MidwestGenerationrequeststhat theBoard orderthe Agency to clarify the limitations on

surveillancein the conditionas set forth above.
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WIl l-R[FOR N, for the reasonsset tbrffi herein,PetitionerNI idwestGenerationrequestsa

hearingbeforethe Boardto contestthe decisionscontainedin the CAAPP permit issuedto

Petitioneron September29. 2005, for the Will CountyGeneratingStation. The permitcontested

herein is not effectivepursuantto Section 10-65 of the AdministrativeProceduresAct (5 ILCS

100/10-65). In the alternative,to avoid potential confusionanduncertaintydescribedearlierand

to expeditethe review process,Petitionerrequeststhatthe Boardexerciseits discretionary

authorityto stay the entirepermit. MidwestGeneration’sstateoperatingpermit issuedfor the

Will County GeneratingStationwill continuein frill force andeffect,andthe environmentwill

not be harmedby this stay. Further,Petitionerrequeststhat the Boardremandthe permit to the

Agencyand order it to appropriatelyreviseconditionscontestedhereinandany otherprovision

the validity or applicability of which will he affectedby the deletionor changein the provisions

challengedhereinandto reissuethe CAAPP permit.

Respectfullysubmitted.

MIDWEST GENERATION, l,LC,
WILl, COUNTY GENERATING STATION

by: ~ne of Its Attorneys

Dated: November2, 2005

SheldonA. Zabel
KathleenC. Bassi
StephenJ. Boncbrake
JoshuaR. More
Kavita M. Patel
5011FFHARDIN, LLP
6600 SearsTower
233 SouthWaekerDrive
Chicago,Illinois 60606
312-258-5500
Fax: 312-258-5600
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